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L william A. Stock is a founding partner of Klasko, Rulon, Stock &tser, LLP, an immigration law firm with offices in
Philadelphia and New York. His labor certificatidiients range from Fortune 500 companies to sapnetorships, and in
industries as diverse as pharmaceutical developriientitsourcing, auto repair, and ethnic cuiskie.has contributed to
AILA’s David Stanton Manual on Labor Certificati@amd serves as a member of AILA’s National DOL LaaisCommittee. He
is currently Chair of the Philadelphia Chapter dA. The author wishes to thank Ron Klasko and f6Eorney for their

comments on this article. © 2006 William A. Stock.
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Labor Certification Survivor: Seven Steps to More E
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?In his article explaining the ethical traps of tabor certification process, Colorado attorney BaBioyle noted
that he falsified information on labor certificat®because “the clients were usually nice peopll,deserving of
residency, who often had no other way of gainiranid/or the business really needed the employeerh being
disbarred, he learned, “It is not my place to aingent congressional or agency directives, evenligdgree with
them. Rather, it is my job to zealously represeyntiients within the bounds of the law. | now realthat | must
take my clients with the cards that they are daadk | cannot cheat by giving them a new hand.” i€ldn Boyle,
“Labor Certification Pitfalls,” 9-22 Bender's ImniigBull. 3 (November 15, 2004).

% In order for an immigrant petition to qualify fite second employment preference, with its geryesalbrter
waiting time than the third employment prefereribe,labor certification supporting that immigraetigon must
“demonstrate that the job requires a professioaklihg an advanced degree or the equivalent.” B CF
§204.5(k)(4)(i).

* In order for an immigrant petition to qualify ftire “professional or skilled worker” portion of tktrd
employment preference, with its generally shortaitiwg time than the “other worker” portion of ttierd
employment preference, the labor certification suppg that immigrant petition must state that ahedor’'s degree
or two years of experience is required for the j8ICFR §204.3)(3)(i), (3)(ii)(B)-(C), (4).

Klasko, Rulon, Stock & Seltzer, LLP Page 2 of 11




~ KLASKO

Labor Certification Survivor: Seven Steps to More E

ffective Labor Certifications

% +
% % %
% 0 %
1 %
/ &%
/ + %6 0
1 % % 7<>01
%6 % % %
% % ) %
% % % %
% 0 2@ & %'l
% +)
% , / %
& ' % )
> %
%6 2A B7<>01 % / % %
% % 2% % %
% %! %
% % %
% |/ % 21 <#
= % % %
+ / % +
% % = %
% % % % /
) % P2% % 1% %

® Admissibility, and therefore the ultimate succebthe process, is relevant both to the employertha employee,
and both are the attorney’s clients in the labotifteation process. | will not add here to the mesaof paper written
on the issue of dual representation in employmeasetl immigration, but simply state my unequivoaaifon that
the attorney in the labor certification processutiasegard both the employer and the employeeiasts| with all
the hazards of dual representation that role entagaders wishing to explore the topic further start with Bruce
A. Hake, “Dual Representation in Immigration Preetf Ethics in a Brave New Worl2i8 (John L. Pinnix and C.
Lynn Calder, eds., AILA 2004).

® The only time | ever undertook a labor certifioatthat would only become useful if the law chandedade sure
that the engagement letter clearly stated thaséngices included a labor certification, but thabange in the law
would be needed for the labor certification to kde €émployee-client any good. You may talk to thentlabout
potential problems down the road until you are lfuthe face, but the client won’t remember thaewlhe case
falls apart before the family gets their green sard

! Indeed, behind most of the I-140 denials that haeend up in federal court are poorly-drafted labor
certifications. See, e.gGrace Korean United Methodist Church v. Chertafase No. CV-04-1849-PK (D. Or.
2005), available as AILA Infonet Doc. No. 051115688.that case, the employer had to argue thatNB€E
director improperly interpreted the phrase ‘B.Aequivalent’ to mean ‘B.A. or equivalent foreigrgdee’ rather
than ‘B.A. or the equivalent of a B.A.'Id., slip op. at 3. If the employer had clearly stitieat it considered a
combination of education and experience to be ‘ejant” to the required degree, the litigation wbobt have
been necessary. By leaving it to the USCIS adjtdida determine what the employer meant by “onejant,”
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the attorney who prepared the labor certificatefhdn ambiguity about the employer’s requireméimas made the
NSC'’s misunderstanding possible.

8 The best example may be the appropriate prefereategorization of the immigrant visa petition & émployer
indicates on the ETA-9089 that it requires a Mastadegree but will accept a bachelor’s degree filiesyears of
experience in an alternative occupation, or “arifable combination of education, training and eigraze.” An
employer could argue that no less than five yehexperience is “suitable,” so that a five-year enipnce
requirement as an alternative to a master’s ddgrgtated on the labor certification. As USCIS hasyet provided
guidance on that point, however, and given the USkidsition that the labor certification must clgandicate that
at least a Bachelor’s degree plus five years oéggpce is the minimum requirement in order foettin to be
eligible for second preference classification, l@lacertification allowing “any suitable combinatiomay or may
not be granted second preference classification.
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2 Wwhile this article is not about block-by-block &ysis of how to complete an ETA-9089, “Other or cipe
requirements” are listed in Block H.14 and job dstare listed in Block H.10.
1 ERP software is typically referred to by the nashéhe company which sells it, such as SAP, Baan, o

PeopleSoft.
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1250 cFR 656.17(h)(15ee alsMatter of Information Industries, 1988-INA-82 (BAIA 1989) én bang.
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13 SeeScott M. Borene, “50 Ways to Leave Your Labor ...tCdl 1994-95 Immigration and Nationality Law

Handbook399 (R. Patrick Murphy, ed., AILA 1994).
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