Federal Court Litigation to Remedy Agency Delays
By H. Ronald Klasko* and Geoffrey Forney**

Immigration practitioners and foreign nationals seeking benefits from iZeriship and
Immigration Services (USCIS) increasingly confront the problem of gg#glay. Petitioners

and beneficiaries are familiar with long-pending cases and the untgdbagency processes
mired in a drawn-out obscurity. Of course, this phenomena is not particular to USGtigeras
agencies struggle to meet statutory and regulatory requirements indha flagging
Congressional appropriatiohsYet, to some extent the problem of agency delay appears to be
intrinsic to the administrative state. Over fifty years ago, Professos Barned that
“[a]dministrative inaction which unduly injures the public will some day be i@squs a fault as
administrative action which unduly injures the regulatedr’the world of immigration
adjudication, that day has come.

It is no secret that lawyers have options when confronting unreasonable agepcyQfela
course, USCIS has expedite procedures and some lawyers are alwaye ealjepon the
assistance of a Congressional liaison. But internal agency procedures aodl poégsures will
not often move the agency to act, especially when the delay is caused hy sézanmances.
When all else fails, the petitioners and beneficiaries facing delaysicato Article Il (federal)
courts for assistance.

! SeeRichard J. Pierce, Jrdudicial Review of Agency Actions in a Period afhishing Agency Resourcetd
ADMIN. L. REV. 61, 65-70 (1997see alsdkenneth Culp Davis and Richard J. Pierce, JDMINISTRATIVE LAW
TREATISE 410 (Aspen, 2000 Supplement) (“If Congress comtinto tell agencies to do more and more with leds a
less, they will not comply because they cannot dgipp

2 Kenneth Culp DavisAdministrative Powers of Supervising, Prosecutigyising, Declaring, and Informally
Adjudicating 63 HaRv. L. REV. 193, 194 (1949).
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Federal Court Litigation to Remedy Agency Delays

A commonly used vehicle is tiMandamus Actwhich vests federal district courts with the
power to compel an agency to act where the agency has failed to perfduyitsin the
context of delayed naturalization applications,ltheigration and Nationality Acas amended
(INA), also provides for specific relief in federal district coliis USCIS becomes more
pressed for resources and faces more complex statutory requirements icasidjutiapplicants
will need to turn to these solutions when facing agency delays.

Other immigration practitioners have discussed the useaaflamuss a solution to delays in
immigration adjudicatiofi. These discussions provide a thorough analysis of the legal

underpinnings omandamusctions. Building upon these prior discussions, this article will
focus on the practical and legal issues confronting litigants challengingededgency action.

Preparing the Case

Before considering a civil action in federal court, counsel must deternhmethar the substance
of the case is meritorious and approvable. Of course, it would be a colossal wasgetof tim
obtain a writ of mandamus in federal court only to have the case denied on the mtegits at t
agency level. For this reason, counsel must review the underlying application anehtf= cl
entire immigration history in order to determine whether the agency will maveasis to deny
the case. Ideally, counsel would obtain all records relating to the applicaniy 8&s through
the Freedom of Information AGEOIA).” Given the fact that USCIS almost never responds to
FOIA requests in less than one year, this avenue may be impractical.

As discussed in detail below, an essential elememasidamusndAdministrative Procedure
Act (APA) cases is whether the agency delay is “unreasonable.” Unfortunhiglg, ot a
determinate standard. It is based on the surrounding nature and circumstaneesasé tand
the average processing and adjudication practices of the agency. In thx¢ abloteg-delayed
naturalization cases, the statute provides a specific timeline for theyabenhjudges may
nonetheless look to the reasonableness of the delay in fashioning a remedy. Given the
unreasonableness standard, it is imperative that counsel review the historyliehtreeaase,
paying particular attention to the prior administrative attempts to moveémeato act.

Where the client or counsel attempts to resolve the case by contacting tfSe U.S.
Attorney’s office (usually, the chief of the civil division) in the distidiere the client’s case is
pending, the case will be on stronger ground when in federal court. Preditigd@mpts to
move the agency to act will build a stronger argument that the agency’sslatagasonable
and show the judge that judicial action is the last and only resort.

®See28 U.S.C. § 1361 (2000).

* See8 U.S.C. § 1447(b) (2000).

® See72 Fed. Reg. 4888 (USCIS) (proposed rule) (FeR0Q7) (proposing to increase filing fees three fial most
cases in order to provide the necessary fundimgeet statutory obligations).

® See, e.g Robert Pauw, ITIGATING IMMIGRATION CASES INFEDERAL COURT 173-181 (AILA 2007); Matthew L.
GuadagnoWhen All Else Fails: Mandamu8TH ANNUAL AILA NEW Y ORK CHAPTERIMMIGRATION LAW
SYMPOSIUM (AILA 2005).

"5 U.S.C. § 552 (2000).
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As administrative lawyers know, appeals of agency action require the amhanfst

administrative remediés Traditionally, exhaustion was a “prudential rule created by the courts
to enable them to allocate responsibilities efficiently between agemclearts.® This rule

does have relevance in the contextnaindamusas courts have required the plaintiff to exhaust
all other avenues of relief in order for the writ to isSUén the context oAdministrative
Procedure Actases, exhaustion is required only where mandated by statute or regulation and
where there is no provision for staying the administrative decision during a pending
administrative appeaf. AlthoughDarby v. Cisnerosippears to foreclose the use of exhaustion
as a prudential matter in APA casiee fact remains that a judge may look more favorably on
counsel’s attempt to resolve the delay at the agency level prior to seeli@hgn court. Again,
letters to the agency informing officials of a possible suit in federat,cmua letter to the U.S.
Attorney'’s office, should serve this purpose.

Another practical consideration is warranted. Many long-delayed cas&C46 are the result
of the ubiquitous “name check” or “security clearance” requests pending witedeeal Bureau
of Investigation (FBI). USCIS subjects all adjustment of status (I-485-@a8)land
naturalization (N-400) applicants to an FBI name cHéckhe FBI is the custodian of criminal
records, which it must release to other federal agencies upon rEtuesgiven the geometric
increase in the number of name check requests over the past five years, thevEBVielmed
with a backlog of name checks, many of which have been pending for severaf years.

Prior to December 21, 2006, USCIS’ policy on pending FBI name checks allowed for WSCIS t
request an expedite from the FBI where an applicant sought relief in federal Because of
that policy, many long-delayed cases could be resolved rather quicklyilafteafcomplaint in
federal court. The expedite policy would allow plaintiff’'s counsel and the tassig.S.

Attorney (AUSA) to work together in resolving the delay within a reasonabiedoef time,
usually within sixty days, assuming no other underlying issues were presel8€dS thanged
its policy after December 2006. It no longer provides for an automatic expedises where
the foreign national sues the agency in federal ddufhe agency views an expedite stemming
from a civil action in federal court as “line jumping.” In its view, a plaintiith the money to
pay for a civil action is buying a place at the head of the line, ahead of otherdedtbdir

cases prior in timé®

8 For a detailed discussion of this issue in the ignation contextseePauw, LTIGATING IMMIGRATION CASES IN
FEDERAL COURT, supra n. 6 at 9-30.

° Richard J. Pierce, Jet. al, ADMINISTRATIVE LAW AND PROCESS194 (Foundation Pr. 2004, 4th ed.).

'3ee, e.g., Heckler v. Ringd66 U.S. 602, 616 (1984) (“The common-law wrintdindamus, as codified in 28
U.S.C. § 1361, is intended to provide a remedyafplaintiff only if he has exhausted all other aves of relief and
only if the defendant owes him a clear nondiscretiyg duty”);see also Henriquez v. Ashctdt69 F. Supp. 2d 106
(E.D. N.Y. 2003) (issuance of writ of mandamus ddrthecause petitioner failed to file an appeal tith
Administrative Appeals Office).

1 See Darby v. Cisnerp§09 U.S. 137, 153-54 (1993).

2 Michael L. Aytes, Associate Director, Domestic @qimns,FBI Name Checks Policy and Process Clarification
for Domestic OperationfDec.21, 2006), at 2 (cited hereinafter as “AyE&$ Memao”).

1328 U.S.C. 554 (2000).

14 SeeDeclaration of Michael A. CannoAtabani v. Gonzales, et..aNo. 05-cv-457 (D. N.H. March 6, 2006) (D.!.
4-4),

15 Aytes FBI Memo at 6.

16 SeeDefendants’ Memorandum in Support of Motion toriss,Xu v. Chertoff, et. al 07-cv-420-MK (E.D. Pa.
March 1, 2007) at 10.
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Regardless of the legitimacy of USCIS’ line jumping view, it has becoloneta fact in
immigration litigation. Far fewer cases will be resolved by the Ald8aén after the filing of a
complaint. Rather, the AUSAs will now consistently file motions to dismissetigitig
petitions for writs of mandamus on various legal theories, some of which will hesskst
below. It is worth noting that USCIS will request FBI expedites in limitexloistances, where
“compelling” factors are present, including the applicant’s demonstrableahedndition’’

This limited expedite policy reinforces counsel’s duty to investigate the dack circumstances
of the client’s case to determine whether compelling factors can be dss®rtea complaint is
filed. Itis also advisable to allege a compelling factor in the complaibgxists.

Finally, counsel should conduct research to determine where the lawsuit should be brought
(geographically). Some districts have case law that is not very advamagditigants seeking
relief under the Administrative Procedure Act for long-delayed applicatidegdiscussed in
detail below, this is a venue issue which should be resolved prior to filing the complaint.

The Complaint

Once counsel conducts the initial fact-gathering and determines the cincoasséad merits of
the client’s case, and the final demand letter has been sent to USCIS d8 tidttrney’s
office, it is time to draft the complaint. Some attorneys like to treat thelaorhas if it were a
brief, complete with citations to cases. Others like to drown the complaint wighhanal of
facts and all the horrible things that have happened to the plaintiff. This is celjplet
unnecessar{? The FEDERAL RULES OFCIviL PROCEDUREadopt “notice pleading,” which only
requires the plaintiff to apprise the defendants of the nature of the suit algam3t t
Accordingly, the Federal Rules “do not require a claimant to set out in detdi#dts upon
which he bases his claim”; rather, the complaint must only “give the defendarttfee of
what the plaintiff's claim is and the grounds upon which it reSts.”

Jurisdictional Issues

Although the notice pleading standards of the Federal Rules are very lenienilghel®
require certain statements. A jurisdictional statement is among theacglements in the
complaint*

As every student of law knows, federal district courts are creatures ofé3sffgand their
power extends only as far as Congress pefifEherefore, a brief statement that the district
court is empowered to hear the case is required. When challenging a long-delalieation,
jurisdiction is straightforward. The mandamus statute explicitly providgarediction in
federal district court: “The district courts shall have original jurigalicof any action in the

7 Aytes FBI Memo at 6.

18n fact, it is disfavored: “Each averment of agaling shall be simple, concise, and direceb.lR. Civ. P.
8(e)(1).

9 SeeFep. R.CIv. P. 8(a).

' Thomas v. Independence Ty463 F.3d 285, 295 (3d Cir. 2006).

2L SeeFeD. R.CIV. P. 8(a).

*2 Seel.S.CoNsT. Art. I, Sec. 1.

% See Palmore v. U.$411 U.S. 389, 401 (1973).
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nature of a mandamus to compel an officer or employee of the United Statgsageany
thereof to perform a duty owed to the plaintft.”

The Administrative Procedure Acif 1946 (APA) also provides an avenue to challenge agency
delays. Plaintiffs may sue an agency under the APA asking the district cocotipel agency
action unlawfully withheld or unreasonably delayéd.Although an open question at one time,
the Supreme Court ruled that the APA does not provide an independent ground of juri&tiction.
In other words, the APA only provides a cause of action, and a plaintiff must citeofoene
statute for jurisdictional purpose before the court can rule on the APA claim thdlass, this is
usually not a difficult issue, as a plaintiff can locate jurisdiction in distaart under the federal
guestion doctrine: “The district courts shall have original jurisdiction afillactions arising
under the Constitution, laws, or treaties of the United Stafekthe case of an applicant for
adjustment of status with a pending FBI name check, the applicant may @sseittjon based

on an action arising under the “laws” of the United States, in particular, sevargiqms of the
INA2® and statutes requiring the FBI to report records to federal agéhcies.

In the context of long-delayed naturalization applications, the INA spaityfigrovides for
jurisdiction as long as the applicant can demonstrate the agency’s faibtentithin a specified
time frame: “If there is a failure to make a determination [on a naturahzapplication] before
the end of the 120 day period after the date on which the examination is conducted [. . . ], the
applicant may apply to the United States district court for the district irhvih&capplicant

resides for a hearing on the matt&t.”

Although jurisdictional issues are not a primary concern when litigatirayeladjudications,
the judicially developed elements required for a successful suit under g¢hehstdtutes
discussed above can present more difficult matters. The judicially reglénedrgs under
mandamusAPA and the naturalization statute lay a foundation for agency defendants to file
motions to dismiss on jurisdictional grounds. Recent experience indicates thall thexeme a
trend, and specific examples will be discussed below.

Venue

Once jurisdiction is established, venue simply dictates where the case shouldgbe, iiou
geographic location. In civil actions involving government agencies or officiahue is always

428 U.S.C. §1361 (2000).

%5 U.S.C. §706(1) (20003ee alsb U.S.C. §555(b) (“With due regard for the coneewtie and necessity of the
parties or their representatives and within a nealste time, each agency shall proceed to concludatter
presented to it").

0 Califano v. Sanderst30 U.S. 99, 105-107 (1976).

2728 U.S.C. §1331 (2000). Federal question jurtamficmay be exercised over a claim only if (1) th&m turns
on an interpretation of the laws or Constitutiorthaf United States and (2) the claim is not “pdyentthout merit.”
See Bell v. Hogd327 U.S. 678, 682-84 (1946).

% gee, e.gThe Homeland Security Act of 2Q®2ub. Law No. 107-296 (Nov. 25, 2002), as amermjellub. Law
No. 108-7, § 105 (Feb 20, 2003) (to be codifiedl BLS.C. §8 1103(a) [powers and duties of the Sagref
Homeland Security])see als®B U.S.C. § 1255(a) (adjustment of status).

# See, .98 U.S.C. §1105(b) (FBI shall provide USCIS asdescriminal history record information); 28 U.S.C
8534(a)(4) (Attorney General shall exchange infdiomawith officials of the federal government).

308 U.S.C. §1447(b) (2000).
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proper in the judicial district where the plaintiff residésror practical reasons, the plaintiff's
district may not be convenient. More importantly, the plaintiff's district treaye case law that
is not advantageous to the client’s position. In such cases, counsel should considerntwhethe
would be advisable to bring the suit in another district, including where the government
defendants “reside®® Arguably, in the case of USCIS, the agency “resides” in any district
where it maintains a local district office, so venue could be appropriate alnyasiexe in the
United States. This conclusion may not always be warranted, as courts haveneeténat
maintaining an office in a judicial district does not automatically makderdkéagency a
resident of that district for purposes of venue in a specific atti@ourts will require that the
agency district office engage in a substantial part of the activity comglafne the plaintiff's
complaint for venue purpos&s.

Although the “substantial activity” test may limit venue options, it would almestya be
legally appropriate to sue DHS, USCIS and the FBI in the District of Coluntbibeae
agencies maintain their headquarters in that district. In many instandastdf will benefit
from the well developed case law of the Court of Appeals for the D.C. Circuilaag statutes
vest jurisdiction and venue over agency appeals in that €o@f.course, counsel must
research the recent case law in the district where a civil action is qatechin order to
determine the probable outcome based on the facts atfssue.

If counsel contemplates filing a civil action in a district court where counset iadmitted to
practice, partnering with a local counsel in that district is required. Mastisgoermit counsel
outside the district to file pleadings with the court, but local counsel mustdilg with then?’
In addition, if outside counsel intends to appear in court, local counsel must file a protioec
viceon behalf of the outside counsl.

Parties

Obviously, the aggrieved foreign national with the long-pending application or petitidew
listed as the plaintiff in the suit, but any other person connected with the transacti
occurrence should be listed as a co-plaintiff. The permissive joinder rule proVidiegersons
may join in one action as plaintiffs if they assert any right to relief ygisttverally, or in the
alternative in respect of or arising out of the same transaction, occurreseggs of
transactions or occurrences and if any question of law or fact common to all treeses peitl

3128 U.S.C. §1391(e)(3) (2000).

3228 U.S.C. §1391(e)(1) (2000).

¥ See Davies Precisiddachining, Inc. v. Defense Logistics Ager8®5 F. Supp. 105, 107 (E.D. Pa. 1933iir{g
Reuben H. Donnelley Corp. v. Federal Trade Commis&80 F.2d 264, 267 (7th Cir. 19783ke alsdHigh Sierra
Hikers Association, et. al. v. U.S. Forest Seryvide. 04-cv-03478 (N.D. Cal. April 8, 2005).

3 See, e.gSchwarz v. I.R.S998 F.Supp. 201, 203 (N.D.N.Y. 1998).

% See, e.g., Administrative Orders Review, 88tU.S.C. § 2343Clean Air Act 42 U.S.C. § 7607(b)(i).

% Shopping around for an advantageous venue islwaya permissible. In the case of long delayednadization
applications, the statute dictates both jurisdictod venue: “If there is a failure to make a deieation [on the
naturalization application] before the end of t2® Hlay period after the date on which the exanmonas conducted
.. . the applicant may apply to the United Stalietrict courtfor the district in which the applicant residis a
hearing on the matter.” 8 U.S.C. § 1447(b) (20@®)phasis added).

37 seel ocal Rule 83.2(c) (D. D.C.).

#d. at 83.2(d). Sompro hac viceadmissions are governed by the Judge’s partipuazedural rulesSee, e.g
Hon. Pertrese B. Tucker’s procedural rules, at.D(Pa.).
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arise in the action® For example, all family members or derivative beneficiaries filitajed
adjustment of status applications should be listed as plaintiffs along with thipglragaplicant.

Some counsel have been successful joining multiple un-related adjustment gblsiatifts in

a single suit, claiming that the plaintiffs were connected to the samadti@msor occurrence by
virtue of filing the same 1-485 application with the same agency, which resulted same type
of harm and dela$f Yet, this tactic is not always successful. The plaintiffs seeking joinder
must demonstrate a right to relief arising out of the same transaction areoce,) and some
questions of law or fact common to all persons seeking to be jdinBdsed on this standard,
AUSAs have filed motions to dismiss in mandamus cases, arguing improper joipaeties’:>
Under the Federal Rules, if joinder is improper, all of the parties will be droppedlie suit,
save the first named party.

Given USCIS’ unwillingness to give special preference to mandamus g&iittis advisable to
limit joinder to applicant plaintiffs who are related by family ties @mreected in some way to
the same application or petition. Otherwise, plaintiffs may be wastinditneifighting
motions to dismiss only to be forced to file separate civil actions when theyoppedrfrom the
suit.

As far as the defendants are concerned, it is always better to err on tbiessiohg more
officials. Defendants can always be dropped from the suit, but it may be diffi@arhend a
complaint to join additional defendants. For this reason, it is advisable to namedivenfpl!
officials when filing a mandamus and/or APA action challenging immigratiardamjtion
delays: Secretary, Department of Homeland Security; Director, J®@¥tor of the Service
Center where the application or petition is located; District Director obtted USCIS office
with jurisdiction over the plaintiff. It is also advisable to name the DirectdreoFBlI, since in
most cases the delay is the result of a pending FBI “name check.” NHmaii&| Director will
allow the AUSA to work with the FBI to resolve name check delays. In the evertighjatge
issues a ruling in the case, where the FBI is a defendant, the judge can ordenititioiaa
certain period of time.

Some litigants also name the U.S. Attorney General in the complaint, but this nisey not
necessary, given the amendments to the INA byitireeland Security Act of 200&hich vests
the immigration function in the Secretary of Homeland Secfitity. any event, the officials
named as defendants should be sued in their official capacity, which should be statéety expl
in the caption of the complaifit.

% Fep. R.CIv. P. 20(a).

0 SeeComplaint,Chai, et. al, v. Chertoff, et. al06-cv-5272 (E.D. Pa. Dec. 1, 2006) (haming 1®iated
adjustment of status applicants). This case igotly being resolved by plaintiffs’ counsel ané thUSA.
According to the joint stipulation for enlargememipst of the plaintiffs’ applications have beenuglifated.
“ISee, e.g., A.M. Alexander v. Fulton County Geor2(d F.3d 1303, 1322-23 (11th Cir. 2000).

2 See, e.g Defendants’ Memorandum in Support of Motion tisrbiss,Sneer Avidan, et. al. v. Gonzales, et, al
06-cv-1121 (N.D. Ga. Aug. 10, 2006).

*Fep.R.CIv. P. 21.

“4 See The Homeland Security Act of 2002b. Law No. 107-296 (Nov. 25, 2002), as ametijeflub. Law No.
108-7, § 105 (Feb 20, 2003) (to be codified at 8.0. 88 1103(a)). Of course, the situation isedéht in
removal/deportation cases, where the Attorney Geiethe chief defendant. Counsel must consalothverning
law and agency internal hierarchy to determineaiiygropriate defendants in each case.

> Fep. R.CIv. P. 10(a).
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In the interests of rigor, some litigants name the agencies in the conaglaietendants as well,
which is perfectly acceptable, but not necessary. The reason for namingnbg eghat the
agency official may change during the course of litigation. Technically sthistia problem, as
the Federal Rules provide for an automatic replacement of officials sued iofticeal
capacity’®

Relief Requested

The Federal Rules require a statement of the relief requ¥stadhe context of delayed agency
action, the plaintiff should pray for the following relief: compel USCIS to adatdithe
application within 60 days; compel the FBI to issue the results of a criminalrbackigand/or
name check relating to plaintiff to USCIS and the court within 60 days; and, atarey's

fees to the plaintiff, if he is the prevailing paffy.

Court Rules

Once counsel has gathered the relevant facts and evaluated the circunutdmepsospective
plaintiff's case, it is imperative that counsel be familiar with the FdRules and the Local
Rules of the district court where counsel intends to file suit. In many dispaticular judges
may also have their own procedural rules, so counsel should also check the distriEteb-
site in order to become familiar with the judge assigned to the casehaftmmplaint is filed.

Of course, the Federal Rules govern in general the content of the complaint, jhiedienjng
of pleadings, and service of process. Yet, the Federal Rules are only a geikelaie, which
may be, and often are, further qualified by the court’s local rules. Segringll but
important details will be listed in the Local Rules, which should be stricliped. For
example, the Local Rules may further specify the format of the comptaamginhs, font and
spacing)’’ and how the complaint is filedl. In addition, counsel should check whether the Clerk
of Court has published procedural rules, which may further specify the court toohadiked
along with the complaint (e.g., civil cover sheet, track designation forms)aditer dispute
resolution forms, etc): The Clerk will also list the requirements for the summons. Some
districts require the filing of completed summons along with the complaint, whie districts
issue the summons to the plaintiff's counsel after the complaint isfiled.

“° SeeFeD. R.Civ. P. 25(d)(1) (“When a public officer is a party to action in his official capacity and during its
pendency dies, resigns, or otherwise ceases todffiide, the action does not abate and the officstccessor is
automatically substituted as a party”).

" SeeFeD. R.CIv. P. 8(a)(3).

“8 The issue of attorney’s fees under Brual Access to Justice Astbeyond the scope of the present article. The
American Immigration Law Foundation has issuedrg wseful practice advisory in this aregee
www.ailf.org/lac/lac_pa_topics.shtml.

9 Seelocal Rule 71.3(a) (D. Del.) (all documents mustéd 1 and ¥4 margins with a minimum of 11 point font
¥ Seelocal Rule 5.1.4(a) (E.D. Pa.) (requiring an efesic version of the complaint on CD along with desy
copy when filing).

*1 See, e.g.CLERK’ S OFFICE PROCEDURALHANDBOOK 4-12 (E.D. Pa. March 2006).

2t is best to call the Clerk of Court’s office moake sure that counsel’s filings are in compliamsemany of the
specific “rules” pertaining to forms and summons aot published in the Court’s local rules or pdal
guidelines.
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All district courts at this point require or strongly encourage electromg fihrough the “Case
Management/Electronic Case Files” (EM/ECF) system. Theéfifirgj (the complaint) is almost
always filed physically with the Clerk of Court, but all subsequent filings (mstibriefs,
stipulations, etc.) must be filed electronically. Each court lists the reqenisrto register as an
electronic filer, but counsel are strongly encouraged to register witlodnepeior to filing the
complaint, as this will greatly facilitate subsequent filings and comeations from the court
and opposing counsgi.

Once the complaint is filed, counsel must review the Local Rules in moré deftan, timing
requirements are listed in the Local Rules, including briefing schedulese Tilneng issue have
become more important now that AUSASs are filing motions to dismiss, which reguinsel to
file answering briefs. Calculating when the answering brief is due invaaeléng the Federal
Rules and the Local Rules togeth&rin addition, the District Court Judge assigned to the case
may have further requirements concerning the filing of briefs, includmetigth, pagination,
formatting and whether a courtesy copy is requiredlthough it may be tempting to contact
the Judge’s law clerk to clarify procedural issues, counsel must consult thés Jutige as
some judges strongly discourage counsel from speaking with the law%lerks.

Service of Process

Once the complaint is filed, counsel must serve a copy of the summons and coompédi raf

the government defendants.In cases involving the United States, agencies or officers sued in
their official capacity, the U.S. Attorney General must be served asiweihally, the civil
procezﬁs9 clerk of the U.S. Attorney’s office in the district where the suikdsrhust also be
served’

Service of process should be completed as soon as possible, as the governmereqsioedly r
to answer the complaint sixty days after being sef¥e@ompleting service of process more
quickly will simply speed up the process of the case.

Once service has been completed, counsel should be prepared to face the substagive is
the case.

%3 Attorneys have a tendency to delegate this fundtigparalegals or secretaries, but counsel avaglir
encouraged to navigate through the EM/ECF systahuaderstand its nuances when establishing theuatcd he
courts have on-line training programs available.

* CompareFeD. R.CIv. P. 6 (listing timing calculations) with Local Rufel(c) (E.D. Pa.) (answering briefs due 14
days following a motion to dismiss).

* See, e.g Hon. Petrese B. Tucker’s procedural rules, @.B. Pa.).

%5 SeeHon. John R. Padova’s procedural rules, at 3 (Pa).

> FeD. R.CIV. P. 4(i)(2)(A).

8 FeD. R.CIv. P. 4(i)(1)(B). Service under this section musielifected by hand delivery or certified mail. Gsel
should follow these rules very closely, as some Abl8ave filed motions to dismiss based on impreeevice of
process.See, e.gMemorandum in Support of Defendant’s Motion torDiss,Damra v. Chertoff, et. gINo.
05-cv-0929 (N.D. Ohio June 17, 2005) (D.I. 6-2).

¥ Fed. R. Civ. P. 4(i)(1)(A).

0 Fep. R.CIv. P. 12(a)(3)(A).

Klasko, Rulon, Stock & Seltzer, LLP Page 9 of 23




Federal Court Litigation to Remedy Agency Delays

Substantive Issues

Most lawyers are not legal historians, nor do they wish to be. Unfortunately, in éhef are
mandamugaw, history necessarily weighs upon the minds of the living. Although the current
mandamus statute is relatively straightforwmburts have been eager to resurrect requirements
from its early origins. Very early in its development, the issuance of thevasibogged down

with three requirements: the plaintiff seeking the writ must have a dghetremedy requested,
the defendant must owe a duty to the plaintiff that is “ministerial” in natodethee plaintiff

must have no other adequate remedy avaif&blEhese requirements persist todayFor this
reason, it was thought at one time that filing an action umée@damusvas not advisable, as
similar remedies available under the APA were not burdened by thentarekamus

requirement§?

But the history omandamuss not so easily avoided. The APA amdndamusre now

essentially mirror images, as the Supreme Court has run together cballermgency delay

under the APA with the traditionatandamusequirement§® In Norton v. Southern Utah
Wilderness Alliancethe Court held that claims under the APA seeking to compel agency action
can proceed only where the plaintiff asserts that “an agency failed to d&@ete agency

action that it is required to tak&®” These requirements reflect the traditiomaindamus
“ministerial” element which normally limits the court’s power to compgbriecise and definite

acts over which an agency official has no discretion.

It is worth addressing the Court’s two APA requirements, as AUSASs ang thiis case as
grounds for disposing of immigration litigation under motions to dismiss fkrdasubject
matter jurisdictiorf®

Discrete Agency Action

The discrete agency action requirement umdtaton should have little bearing in the context of
immigration adjudication. The Supreme Court expressly stated that thealesgeetcy action
element was meant to prevent “broad programmatic” challenges to an agilaye to act’

In other words, the Court wanted to prevent the use of the APA to challenge an agencyg's fail
e.g., to manage wild lands under a broad statutory directive which only setedftine/goals

that C78ngress had in mind without specifying the manner in which the agency hseteeabose
goals.

®1«The district courts shall have original jurisdast of any action in the nature of mandamus to aerap officer
or employee of the United States or any agencyetido perform a duty owed to the plaintiff.” 283JC. §1361.
%2 SeeEdith G. Henderson,dUNDATIONS OFENGLISH ADMINISTRATIVE LAW 138-142 (Harvard 1963).

83 Accord Castillo v. Ridge}45 F.3d 1057, 1060-61 (8th Cir. 200Bjtel v. Renp134 F.3d 929, 931 (9th Cir.
1997).

% See, e.gMichael Asimowet. al, STATE AND FEDERAL ADMINISTRATIVE LAW 618-620 (West 1998, 2d ed.).
% See Norton v. So. Utah Wilderness Alliars#2 U.S. 55, 63-64 (2004) (Scalia, J.).

®1d. at 64.

®71d. at 63.

% See, e.g Defendants’ Memorandum in Support of Motion tisrbiss,Xu v. Chertoff, et. alNo. 07-cv-420-MK
(E.D. Pa. March 4, 2007) (D.1. 6).

9 Norton, 542 U.S. at 64.

1d. at 66.
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In the context of adjudicating an immigration petition or application, USCISiréatb issue a
decision is arguably a discrete agency action. First, issuing a decision onieatiappk a
specific act limited to the particular circumstances of an applicargés dadoes not involve the
agency'’s overall management of its programs. Second, unlike the statute at stien,

many of the provisions of the INA set forth specific legal norms conditioning USEi8ting

of benefits. For example, the adjustment of status provision does grant discretioagentye
in deciding whether an applicant should be granted adjustment, but the statute atsthsets f
specific conditions that must be met prior to the agency exercising itstidiscrecluding the
filing of an application* The statute also requires a determination of visa number availability
and admissibility. Accordingly, USCIS itself recognizes that the adjudtofestatus statute
does not grant the agency broad discretion without any legal norms binding the agency’s
decision making? As a result, USCIS’ failure to decide an application filed under the
adjustment of status provision is the failure to take a discrete act whichtéllioy the statute.

Action That the Agency is Required to Take

USCIS’ failure to adjudicate an application is arguably a failure to takguared act, since the
agency has promulgated several regulations requiring the agency to inform tbharamgslthe
decision on a case. Again, in the adjustment of status context, the agency’s owtioregula
mandates a decision on an application: “The applicant shall be notified of the decision of the
director and, if the application is denied, the reasons for the déhititernal agency

procedural rules also reflect this mandate. For example, in the context of @ beseefits
applications, the BJUDICATOR SFIELD MANUAL states the following: “If a case is ready for
approval, the adjudicator must stamp the action block with his or her approval stamp and
approved ‘security’ ink. In some cases, the officer’s signature is also mg(fire

TheNortoncourt specifically recognized that a binding regulation would establish aylegall
required act under the APR. The USCIS regulation on adjustment applications and its related
internal procedural rules create a requirement to make a decisionNortEn’® Recent district
court decision support this reading in the context of challenges under the APA togethey a
failures to act. For example, 8ydnor v. OPM’ the district court found that an Office of
Personnel Management regulation requiring the agency to “inform” a fornpdoye®e of his
suitability for employment in the competitive service created a legal nequiring the agency

to issue a decision, which met the “required to take” prong dfitt®ndecision.

See8 U.S.C. § 1255(a).

"2 USCIS, AIUDICATOR s FIELD MANUAL § 23.2(d) (“In adjudicating an application for asfment of status
involving the use of discretion, the adjudicatorsifirst determine whether the applicant meetssthtutory, or
‘threshold’ requirements contained in the lavdd)www.uscis.gov/portal/site/uscis (under the “Laws a
Regulations” link).

"®See, e.g 8 C.F.R. § 245.2(a)(5)(i) (2006).

" USCIS, AJIUDICATOR S FIELD MANUAL § 10.3(g). Similarly, the instructions to Formi85 expressly state that
“[ylou will be notified in writing of the decisionn your application.”"SeeUSCIS Form 1-485, OMB No. 1615-
0023 (expires 09/30/08), at 6.

> Norton, 542 U.S. at 65.

81t has long been recognized that a valid agengylation creates a legal norree U.S. v. Nixod18 U.S. 683,
696 (1974)see also U.S. v. Haggar Apparel .C526 U.S. 380, 390 (1999) (Kennedy, J.) (“Vakdulations
establish legal norms”).

""No. 06-cv-0014 (E.D. Pa. Jan. 22, 2007), 2007 DiSt. LEXIS 4586.

Klasko, Rulon, Stock & Seltzer, LLP Page 11 of 23




Federal Court Litigation to Remedy Agency Delays

At this point in time, counsel will be required to cite court decisions in other areas of
administrative law, because in the context of immigration litigation mamyatisourts have
failed to address théortoncase’® Moreover, the few immigration cases dealing directly with
theNortondecision go squarely against the plaintiff seeking to compel agency action.

For example, itMustafa v. Pasquerelf the district court found that USCIS had discretion in
adjudicating adjustment applications, and, citiagton, held that the court did not have
jurisdiction to compel the agency to make a decision under these circumstargraBcantly,

the court failed to cite the agency’s regulation requiring USCIS to &seeision on adjustment
applications, but the court found dispositive another regulation allowing for “withholding
adjudication.” It is important to focus on this regulation for a moment, because in the hands of
an agile AUSA it could have deadly consequences:

A district director may authorize withholding adjudication of a visa petition or other
application if the district director determines that an investigation has beemalkede
involving a matter relating to eligibility or the exercise of discretwhere applicable, in
connection with the application or petition, and that the disclosure of information to the
applicant or petitioner in connection with the adjudication of the application oopetiti
would prejudice the ongoing investigatith.

TheMustafacourt dismissed the case based on this regulation, since the agency has discretion
withhold an adjudication and the plaintiff had not disputed that the agency complied with the
requirements of the regulation.

A similar result in future cases would rely upon showing that the agency had edmvjih this
regulation, so in all cases the plaintiff should of course dispute that fact thgetiwy das so
complied. At the motion stage of the proceedings, this will create a dispsuieddismaterial
fact and will prevent an easy dismissal based on summary jud§huers,factual attack on the
plaintiff's claim under a motion to dismiss for lack of subject matter jintisch 2>

As a matter of law, the agency can only exercise a “withholding” where thi€ afonditions of
the regulation are met. More specifically, the agency must show that “thesdiscbf
information to the application or petition in connection with the adjudication of the apphicati
petition would prejudice the ongoing investigation.” The meaning of the phragadize the
ongoing investigation” should determine when and how this regulation is used by thg tagen
hold an application in abeyance. At the time the rule was published, the agency statély expl
that its purpose was “to prevent the use of visa petition regulations to obtain imbarmat
regarding criminal investigations which would not be discoverable in the normakooiuan
ongoing criminal investigation and to protect confidential informants, witnessdsindercover
agents connected with civil and criminal investigaticisThe drafters of the rule meant for this
provision to be used only where a criminal investigation would be jeopardized byrgleasi

8 See, e.g., Singh v. Stillo. 06-cv-2458 (N.D. Cal. Jan. 8, 2007), 2007.UDBt. LEXIS 16334.

" No. 05-cv-658 (W.D. Tex. Jan. 10, 2006), 2006 UDBL. LEXIS 8047.

808 C.F.R. § 103.2(b)(18) (20086).

8 Fep. R.CIv. P. 56(C).

82 SeeFeD. R. CIv. P. 12(b)(1)see also Mortensen v. First Fed. Sav. & Loan A9 F.2d 884, 891 (3d Cir.
1977) for a discussion of the distinction betwedacial and factual attack under 12(b)(1).

853 Fed. Reg. 26034 (INS) (final rule) (July 11889
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information to the applicant or where confidential informants would be threaterted wit
exposure. Contrary to this original intent, AUSAs are now using this provision invchses
the agency is simply failing to issue a decision because of a securigncealelay. Simply
using this rule to shield an agency’s failure to act does not comport with the meéthe rule.
Although an agency’s interpretation of its own regulation is normally afforded stibkta
deference by the coufScontemporaneous indications of the rule’s meaning made by the
agency at the time of the rule’s promulgation will trump all subsequent intipret that go
contrary to the original intefit.

Jurisdiction Stripping Provision Under 8 U.S.C. § 1252(a)(2)(B)

AUSAs have also filed motions to dismiss under 12(b)(1) based on the jurisdiction stripping
provision of the INA®® The relevant text reads as follows:

Notwithstanding any other provision of law (statutory or nonstatutory), includinigisec
2241 of title 28, United States Code, or any ottayeas corpuprovision, and sections

1361 and 1651 of such title and except as provided in subparagraph (D), and regardless of

whether the judgment, decision, or action is made in removal proceedings, no court shall
have jurisdiction to review--

(i) any judgment regarding the granting of relief under section 1182(h), 1182(i)
1229b, 1229c, or 1255 of this title, or

(i) any other decision or action of the Attorney General or the Secretdoyadland
Security the authority for which is specified under this title to be in the dmt@tthe
Attorney General or the Secretary of Homeland Security, other thanathingrof relief
under section 1258(a) of this tiflé.

The statute only precludes judicial review of a “judgment” or discretyoftlacision or action.”

In interpreting the terms “judgment” and “decision or action” in the above pooyigie Seventh
Circuit Court of Appeals held that the agency must actually make a decisiother for this
provision to come into effect: “we find section 1252(a)(2)(B)(i), by its use dktines
‘judgment’ and ‘decision or action’, only bars review of actual discretionangidas to grant or
deny relief under the enumerated sections, including section 1255 [adjustmanisjf'$t If an
“application is simply never heard,” then the agency never makes a “judganenty “decision
or action,” which means that the Court is not precluded from compelling the agesmt}’t

Since most mandamus and APA actions involve the agency’s simple failure tacahat be
said to have made a “judgment” or issued a “decision or action” within the mexning

8§ 1252(a)(2)(B). Therefore, it is arguable that the district court is not strippadsoligtion to
compel the agency to make a decision on a long-delayed application.

8 See Bowles v. Seminole Rock & Sand 825 U.S. 410, 414 (1945).

% See Thomas Jefferson University v. Shalal2 U.S. 504, 512 (1994).

8 SeeDefendants’ Memorandum in Support of Motion torbiss,Ahmad v. Chertoff, et. alNo. 07-cv-487 (E.D.
Pa. Mar. 1, 2007).

878 U.S.C. § 1252(a)(2)(B), as amended byREAL ID Act of 2005Pub. L. No. 109-13, § 106(a) (May 11, 2005).
8 |ddir v. INS,301 F.3d 492, 497 (7th Cir. 2002).

#1d. at 498.
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Unreasonable Delay

In addition to jurisdictional challenges, AUSASs also argue that the agedely is not
unreasonable under the circumstances. The argument finds support in the importacuetyf s
issues in the post-9/11 world, since the agency is required to request a name check on all
adjustment of status and naturalization applicants. Of course, this assertimudeaedged
knife which cuts the agency’s throat just as easily as it slices throughathgff’'s claims.

Before getting into the surrounding circumstances of the delay in eawujaarcase, counsel
should be aware of the applicable law in this area. Under the APA, an agency mlustecanc
matter presented to it “within a reasonable tifffelh an often-cited case, the Court of Appeals
for the D.C. Circuit provided the following framework for determining whethexgamcy delay
iS unreasonable:

(1) the time agencies take to make decisions must be governed by a rutmof (Bawhere
Congress has provided a timetable or other indication of the speed with which iseékpect
agency to proceed in the enabling statute, that statutory scheme may supgly foorhis
rule of reason; (3) delays that might be reasonable in the sphere of economioregua
less tolerable when human health and welfare are at stake; (4) the court ssmutthalder
the effect of expediting delayed action on agency activities of a higher petom

priority; (5) the court should also take into account the nature and extent of thstintere
prejudiced by delay; and (6) the court need not find any impropriety lurking belendyag
lassitude in order to hold that agency action is unreasonably défayed.

Applying these factors in most immigration delay cases where arcafgh or petition has been
pending for two or more years without resolution should yield a favorable result foathtff.
At least one court has found that delays in immigration adjudication implicate huetfanew
issues, as the applicants are stuck in a bureaucratic limbo unable to resolvassresus their
lives regarding whether they can remain in the United Statéhe interest affected in the
adjustment of status context, for example, is the plaintiff's ability to resudver her life.
USCIS is withholding a significant resolution in his or her affairs: willapglicant be able to
remain in the United States, or will he or she be required to leave? This ingpdogieoyment
and social issues that are significant to the applicant’s very existeolegling whether he or
she can continue to reside with family members in the United States or ecatipursue his or
her professional calling.

Although the adjustment of status statute does not provide a time-frame for aiitpudlithis fact
should not be determinative of the issue, as the other factors weigh heavily tigaaggncy’
For example, no higher level or competing agency priorities would be comprofrtiseadourt
were to compel agency action. In cases involving delays based on a pendiny skearances,
counsel should re-enforce the importance of resolving such issues expediently. A topfprior
the agency is to resolve security issues, especially in the post-9/11 wohd.affdncy sits on
security clearance issues for years at a time, it is not meeting daeer@ndated program

%5 U.S.C. § 555(b) (2000).

%I Telecomms. Research & Action Center v. FZED F.2d 70, 80 (D.C. Cir. 1984) (TRAGEe also In Re
American Rivers and Idaho Rivers Unit&d2 F.3d 413, 418 (D.C. Cir. 2004).

92 See Singh2007 U.S. Dist. LEXIS 16334, at *15.

% See Kim v. Ashcrof840 F. Supp. 2d 384, 393 (S.D. N.Y. 2004).
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priorities. For this reason, the court should not feel uncomfortable compelling the &mé&ndy
out quickly whether there is an outstanding security issue in the delayed case.

Of course, there is no magic time period for an unreasonable delay, but counsel should not
hesitate to cite other cases where the court has afforded relief whes welayless than the
delay facing counsel’s particular cliefit.

Finally, for some judges, the issue of unreasonable delay may be a purelydaesi@mn which

will embroil the litigants within the pitfalls of discovely. Some judges may require an APA
challenge to unfold like any other civil action, replete with discovery schednterrogatories

and requests for production of documetitsAlthough it is arguable that such a discovery regime
is not appropriate in appeals from agency (in)actianjudge may want to probe the agency’s
processes to determine whether the delay is unreasonable under the circumstaacessult,
counsel may be required to review and study all of the discovery rules and techniqeeseo e
compliance with the Federal Rules and the judge’s scheduling order.

Naturalization Cases

Delay in naturalization cases is a bit more complicated than in the adjustmittisfcentext,
since there are at least two permutations to a naturalization delay. ypma situation,

USCIS may never have scheduled a naturalization interview or examination,ayr lianwe
scheduled such an interview but subsequently “de-scheduled” it prior to the intenagewrdat
second typical situation, USCIS has conducted an interview or examination of tleartpind
more than 120 days have passed since the interview date. The legal status of the &pplicant
very different in these two situations.

No Interview Conducted or Interview De-Scheduled

These types of cases will run a course similar to the adjustment of stajusadals, since the
plaintiff can seek to compel agency action in federal court undedamu®r APA, as
discussed above. Of course, an APA action seeking to compel the agency to schedule a
naturalization interview will become mired within jurisdictional challenges uNdeton, so
counsel must look to the law of naturalization to determine the best arguments uder the
prongs of théNortontest.

Quite simply, the government’s argument will be that the agency hasttscas to when to
schedule an interview on a naturalization application. If accepted by the bauargument
would leave an APA cause of action dead and buried ioieon®® Yet, the naturalization

% See, e.g., Paunescrh F.Supp. 2d 896, 902-903 (N.D. Ill. 1999) (tyear delay)Yu v. Brown36 F.Supp. 2d
922, 935 (D. N.M. 1999) (two and one half year ggla

% SeeFED. R.CIv. P. 26-37.

% SeeProposed Discovery Plan Under Rule 26&hmad v. Chertoff, et. al07-cv-487-AB (E.D. Pa. Mar. 26,
2007) (D.l. 8).

97 See Citizens to Preserve Overton Park v. Vodpd U.S. 402, 420 (1971) (judicial review of aggaction “is to
be based on the full administrative record that befsre the [agency] at the time [it] made [itsEideon”); Camp v.
Pitts, 411 U.S. 138, 142 (1973) (“[T]he focal point fadicial review should be the administrative recahgady in
existence, not some new record made initially enrifviewing court”).

% See, e.g Defendants’ Memorandum in Support of Motion tisrbiss,Yang v. Gonzales, et..aNo. 06-cv-5619
(E.D. Pa. Feb. 26, 2007) (D.I. 7).
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statute appears to mandate a decision on an application, which would imply a tire€elylisch
of an interview and decision on the matter.

In 2002, Congress delegated naturalization authority to the Secretary of Hometanity%’
Pursuant to this delegation, the Secretary is required to conduct examinationscah&gpl
which “shall be limited to inquiry concerning the applicant’s residence, gddysiesence in the
United States, good moral character, understanding and attachment to the furigameipuizs
of the Constitution of the United States, ability to read, write and speak English, and othe
qualifications to become a naturalized citizen as required by'f&wFEurther, the Secretary
“shall designate employees of the Service to conduct examinations upon api¢ati In
addition, “[tlhe employee designated to conduct any such examination shall make a
determination as to whether the applications should be granted or denied, with reasons
therefor.?

The regulations implementing the naturalization statute also contain mandatguade

indicating that the agency must act on an application. Regarding the investmfadn

applicant, the regulations provide that “[s]Jubsequent to filing of an application for lizzttioa,

the Service shall conduct an investigation of the applicdhtThe regulations also specify the
nature of the investigation, and provide for a required interview before a Sefficee. 3f The
regulations also provide that a decision on the application must be made: “The applitaet sha
notified that the application has been granted or derféd.”

Unlike the broad statutory directive Norton,which only set the agency’s goal, the
naturalization statute is very specific, setting forth legal conditionsrthat be met before an
application is approved. Moreover, the naturalization statute and implementingioagula
require the agency to adjudicate naturalization applications by cleat, ahgemandatory
language. In other words, the naturalization statute and regulations directrniog tgtake a
discrete action, within specific guidelines, and to take the necessaryostepslve, adjudicate
or otherwise process applications for naturalization. In reference agémey’s processing of
naturalization applications, one court stated: “It cannot simply ignore tHém.”

Notwithstanding the mandatory language in the naturalization statute araticegylit is
arguable that USCIS is precluded from completing an adjudication prior teingca complete
report from the FBI concerning the applicant. The statute requires that aaappiustjnter
alia, be a person of “good moral character” in order to be naturdfizestatute law further
precludes the adjudication of a naturalization application prior to the receiffiutif@aiminal
background check” from the FB® Accordingly, the implementing regulations provide: “The

% The Homeland Security Act of 20P2b. L. No. 107-296 (Nov. 25, 2002), as amendeButy. L. No. 108-7, §
105 (Feb. 20, 2003) (to be codified at 8 U.S.C183(a)).

108 U.S.C. § 1443(a).

1018 U.S.C. § 1446(b).

1028 Y.S.C. § 1446(d).

1038 C.F.R. § 335.1 (20086).

1048 C.F.R. § 335.2(a) (2006).

1958 C.F.R. § 335.3(a) (2006).

1% Kaplan v. Chertoff, et. glNo. 06-cv-5304 (E.D. Pa. Mar. 29, 2007) (D.I),42ip op. at 61see also Alkenni v.
Barrows 356 F. Supp. 2d 652, 657 (N.D. Tex. 2005).

1978 U.S.C. § 1427(a)(3) (2000).

1% pyb. Law No. 105-119 (Nov. 26, 1997).
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Service will notify applicants for naturalization to appear before a Seofier for initial
examination on the naturalization application only after the Service has keaidinitive
response from the Federal Bureau of Investigation that a full criminal lmacidycheck of the
applicant has been completéd® The agency should not even schedule an interview prior to
receiving a report from the FBI. At first blush, the government appears talsirang

argument undéxortonthat a court cannot compel the agency to act where it would be violating
its own valid regulation.

Yet, the plain language of the regulation only requires an FBI response onrathatkground
check. It does not require a response to the ubiquitous “name check” prior to scheduling an
interview. The agency clearly bleeds together the criminal checkveithame check? but the
two inquiries are differert:* Based on this distinction, it is arguable that the court is not
precluded from ordering the agency to schedule an interview to resolve the appbo&t way

or another after a long delay.

In any event, this distinction between criminal background and name checks nrajevait,
since it is arguable that the court can simply compel the FBI to completevethsgeurity check
remains outstanding. Just as USCIS operates under a direct and specific stetnttate in
adjudicating naturalization applications, so the FBI is required by statuteda,aand provide
information in response to, requests from other federal agencies, including US@IEBITs
organic act provides that, under the direction of the Attorney General, the FBI.“shall
exchange such records and information with, and for the official use of, authorizealtici
the Federal Government® Furthermore, the INA provides that “the Director of the Federal
Bureau of Investigation shall provide the Department of State and the ServiCES|li8cess to
the criminal history record information contained in the National Crime Irdtbom Center’s
Interstate Identification Index (NCIC-IIl), Wanted Persons File, arahl other files maintained
by the National Crime Information Centér* Moreover, the INA contemplates the FBI's
diligent presentation of updated information to USCIS: “The Federal Burdauestigation
shall provide periodic updates of the extracts at intervals mutually agreadnith the agency
receiving the access™ These statutory provisions give a direct and unequivocal mandate to the
FBI to provide current, relevant information to USCIS without an unreasonable ddlayigha
adversely affect the national security.

1998 C.F.R. § 335.2(b) (2006).

10 seeMichael Aytes, Acting Associate Director, Inteiiof Memorandum, Domestic OperatioBsickground
Checks and Naturalization Interview Schedul{Agr. 25, 2006), at 2.

M1 Criminal background checks are conducted throufifigerprint impression of the applicant; the nacheck is
conducted, of course, through various permutatidribe applicant’s full name to determine whetlzav |
enforcement has any non-criminal information conogy the applicantSeeDeclaration of Dennis Riordan in
Support of Defendants’ Motion to Remardabani v. Gonzales, et..aNo. 05-cv-457 (D. N.H. Mar. 6, 2006) (D.l.
4-3).

11228 U.S.C. § 534(a)(4) (2000).

1138 U.S.C. § 1105(b)(1).

148 U.S.C. §1105(b)(3).

115 Given these relatively precise provisions deatiitgctly with the FBI, it is odd that tHéaplan court recently
found that the FBI had a duty to supply USCIS wéhuested background checks through the circuitouig of
citing several other statutory provisions whichyoinhplied Congress’ intent to impose a mandatory au the
FBI. See KaplanNo. 06-cv-5304 (E.D. Pa.), slip op. at 65.
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Since the FBI operates under a direct statutory mandate to provide information upoh reques
from federal agencies, nothinglWorton prevents this Court from directing the FBI to produce
any and all relevant information concerning the Plaintiff to USCIS. Such am actithe part of
the court would not risk the court’s involvement in the daily administration of the dgency
program, as discussed in tNertondecision. All the Plaintiff is asking in an immigration delay
case is for the production of records and/or documentation that the FBI has beed tixrec
produce by Congress at the specific request of USCIS.

Naturalization Interview Conducted

The jurisdictional and venue issues are more direct in cases where the agermych&ted an
interview on a naturalization application, but neglected to resolve the applicdtm 120 days
after the interview. In these situations, the statute provides for jurisdistearthe application

in district court: “If there is a failure to make a determination [on the ritafian application]
before the end of the 120-day period after the date on which the examination is conducted . .
applicant may apply to the United States district court for the district irhvihecapplicant

resides for a hearing on the mattg"The court may make a determination on the application
or remand the matter to USCIS with instructioh's.

. the

The issue of the scope of the court’s jurisdiction under 81447(b) has not been addressed at the

circuit court level, with the exception of the Ninth Circlift. In Hovsepianthe Court considered
whether it hadoncurrentor exclusivgurisdiction over a naturalization application once a
complaint is filed under 8 1447(b). Reading the text of the statute -- “the courithvay e
determine the matter or remand the matter, with appropriate instructions, enitee $o
determine the matter” -- the Court concluded that Congress had intended forrtbiecdigit to
be invested with exclusive jurisdiction once a complaint requesting a hearinggddd&i(b) is
filed. TheHovsepiancourt also found that the natural reading of “remand” leads to the
conclusion that the district court has exclusive jurisdiction at that point:

By providing that the court may ‘remand the matter, with appropriate insingcto the
Service to determine the matter,” 1447(b) allows the district court to or@eIR]) to adopt
the court’s fact-finding and conclusions, a hierarchical result that is morestemtsvith
exclusive jurisdiction than with concurrent jurisdictidn.

In addition, theHosvepianCourt looked to the statutory context of 81447(b) in coming to its
conclusion. The Court held that 8 1447(b) is “best viewed as a mechanism by which
naturalization applicants who are impatient with [USCIS] delay may skip dregg analysis
of their application and proceed directly to the step in which the district court ceraalechovo
review of the application*°

TheHosvepianCourt also identified four Congressional public policy objectives consistent with
an exclusive jurisdiction reading of the statute: 1) reducing the waithegfar naturalization
applicants; 2) reducing the burden on courts and USCIS; 3) promoting consistencyreass fair

1188 U.S.C. § 1447(b).

117 |d.

18nited States v. HovsepiaB59 F.3d 1144 (9th Cir. 20048 bang.
1914, at 1161.

1201d. at 1162.
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of naturalization applications; and 4) giving naturalization applicants the powsodsethe
forum in which to adjudicate their applicatiolfs. The Court held that § 1447(b) provides the
district court with exclusive jurisdiction over those naturalization applicabanshich USCIS
fails to act within 120 days if the applicant properly invokes the court’s autfgtity.

Although the Ninth Circuit is the only Circuit Court to have interpreted the jutisdal

meaning of § 1447(b), there are a number of district courts that have followed tnswexcl
jurisdiction holding oHovsepian?® Notwithstanding the fact that the majority of district courts
have followedHovsepianthere is some debate among the district courts regarding the meaning
of the term “examination” under § 1447. In a decision widely cited by AUSAS, theetdcsturt

in Danilov v. Aguirrefound that the “interview is merely part of the overall examination process,
as is a review of plaintiff's FBI background investigation, and the 120 day period ddsegnot

to run until these and all other aspects of the examination process are conmpfetedther

words, the examination is not an isolated event, but part of an on-going process required under
statute law. This conclusion would allow the district court to avoid the very issxelo$ige or
concurrent jurisdiction that was apparently resolveldorsepianas the court can only reach the
jurisdictional question once the “examination” has been comptétedihere an FBI security
clearance is pending for some time, it is not clear when the “examination” wocdirpeted

under theDanilov reading of 8 1447(b). A handful of courts followibgnilov have indicated

that the examination is completed only when the FBI completes its background®heck.

A majority of courts have rejected tBanilov reading, based on statutory construction and the
agency’s own regulatiort$’ As summarized in a recent decision, the courts opposing the
Danilov reading have found:

First, the statute’s language “that the 120-day period begins to run ‘afgatthen which

the examination is conducted,” implies that there is a specific date upon which the
‘examination’ occurs.” [. . .] Second, the preceding section of the INA, 8 U.S.C. § 1446,
indicates that the investigative process is separate from the examinatiosh. CI8i
regulations contemplate a distinction between the examination and the inuestgel
reflect the agency’s interpretation that the 120-day period in Section 1447(b) toegins
from the date of the initial examination . For example, 8 C.F.R. § 335.3(a) states 1A part:
decision to grant or deny the application shall be made at the time of theeixamination

or within 120-days after the date of the initial examination of the applicant for inzdtican
under 8§ 335.2.” And, contrary to ti&nilov court’s reading, 8 C.F.R. § 335.2(b) requires
CIS to conduct the initial examinati@mly afterthe FBI completes its criminal background
check of the applicant. By referring separately to the FBI background ched¢kea“initial

12114, at 1163-64.

12214, at 1164.

123 5ee, e.g., Zaranska v. United States Dept. of Homié&Sec.400 F.Supp. 2d 500 (E.D. N.Y. 2008)@stracani
v. Chertoff 377 F.Supp. 2d 71 (D.D.C. 2008)eyersiek v. U.S. Citizenship and Immigration Send006 U.S.
Dist. LEXIS 37255 (D. R.l1.)Shalan v. Chertoff2006 U.S. Dist. LEXIS 253 (D. Massieraz v. Comfort2006
U.S. Dist. LEXIS 19591 (N.D. IIL.).

124370 F. Supp. 2d 441, 444 (E.D. Va. 2005).

1 5ee Jiv. Gonzalez, et.,dNo. 06-cv-1174 (E.D. MI, Nov. 28, 2006), 20068UDist. LEXIS 85925, at *7.
126 3ee, e.g., Martinez v. Gonzalds3 F. Supp. 2d 569 (E.D. Va. 2006).

127 Accord Manzoor v. Chertoff, et..aNo. 06-cv-455 (E.D. Va. Feb. 5, 2007), 2007 UDBt. LEXIS 8068;
Kheridden v. Chertoff, et. alNo. 06-cv-4792 (D. N.J. Feb. 27, 2007), 2007.DiSt. LEXIS 13571FI-Daour v.
Chertoff, et. al.417 F. Supp. 2d 679 (W.D. Pa. 2005).
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examination,” and mandating that the former must be completed before the ilatier w
conducted, this provision plainly contemplates that the background check is independent
from, as [opposed] to a part of, the “examinatitfi.”

Under this majority interpretation of “examination,” the 120 day period specifi@d 447(b) is
not tolled while the FBI completes its background investigation of the applicant.

Although the majority reading of “examination” is favorable to the naturaizaipplicant, the
courts have taken an end-run around the jurisdictional victory by universallpdarmgdhe

matter to USCIS. The reason courts remain timorous about conducting a hearing on
naturalization applications rests with the uncertainty about the issuesataglio the pending
FBI clearancé® In remanding the matter, some courts provide a specific time period in which
the application must be adjudicaté8while other courts simply instruct USCIS to adjudicate
the application as soon as the FBI clearance is compfétedi course, the latter type of remand
renders the plaintiff's jurisdictional victory Pyrrhic, since it allows therecy to do what it

would have done without the issuance of a court order: simply allow the FBI cletyance
languish in the void.

Although the courts’ security concerns are understandable, the legaldsdbisifuniversal
tendency to remand is highly questionable. For exampManzoor the court disposed of the
jurisdictional issue in the plaintiff's favor, but made overtures to the doctrine chyrim
jurisdiction in order to justify a remand to USCf8. TheManzoorcourt reasoned that since the
statute vests primary jurisdiction with USCIS to resolve naturalizatioessshe court should
place original decision making authority with the agency. This justificatisnnderstands and
misapplies the doctrine of primary jurisdiction.

In U.S. v. Western Pacific Rail Rgat} the Supreme Court provided the following summary of
the primary jurisdiction doctrine:

“Primary jurisdiction” . . . applies where a claim is originally cognizabldhe court, and
comes into play whenever enforcement of the claim requires the resolutionesf vasich,
under a regulatory scheme, have been placed within the special competence of an
administrative body; in such a case the judicial process is suspended pendinigofedania
issues to the administrative body for its views.

In other words, the doctrine concerns whether a court or the agency is empoweasde tan
initial decision on the issues presented. For examplblSrv. Venturd® the Court held that
the court of appeals went beyond its jurisdictional reach by addressing aprisseleted by an
asylum applicant for the first time on appeal before the appellate court. Sens@tute vested

128 5| Saleh v. District Director, et. gINo. 06-13372 (E.D. Mich. Mar. 28, 2007), slip @p5-6 (internal citations
omitted).

12935ee, e.g., EI-Daour17 F. Supp. 2d at 684 (“A court is not equippedonduct such an investigation”).
13014, at 8 (providing for adjudication within 120 dayicourt Order).

181 5ee, e.g., Kheridde@007 U.S. Dist. LEXIS 13571, at *16-17.

¥2Manzoor 2007 U.S. Dist. LEXIS 8062, at *2&ee also Ji v. Gonzalez, et.,&lo. 06-cv-1174 (E.D. MI, Nov.
28, 2006), 2006 U.S. Dist. LEXIS 85928hmed v. Chertoff, et. aNo. 06-mc-0417 (S.D. Tex., Dec. 15, 2006),
2006 U.S. Dist. LEXIS 90995.

133352 U.S. 59, 63-64 (1956).

134537 U.S. 12 (2002).
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primary jurisdiction over asylum issues with the Immigration Judge, the lapqmeat should

have remanded the matter for determination before the Immigration Judge. The&edrthat
“[g]enerally speaking, a court of appeals should remand a case to an agetesismn of a
matter that statutes place primarily in agency hantisThis conclusion is understandable, since
asylum decisions are delegated to the Immigration Court. The situatioy different in the
context of 8§ 1447(b), which specifically grants jurisdiction to the district court.

Although the naturalization statute does require the applicant to file an initiadagmpl with
USCIS, § 1447(b) specifically vests jurisdiction in the district court wheregirecy fails to act
within a specific period of time. Applying the doctrine of primary jurisdiction ttfyua

remand under 8§ 1447(b) simply overlooks the fact that the agency had a chance tohesolve t
issue initially, but failed to do so. Unlike a case involving primary jurisdiction,ia clader

§ 1447(b) is not originally cognizable in the district court; rather, the issurgisadly presented
to the agency, but having failed to exercise its jurisdiction by neglecting toardetermination
within 120 days after an examination, the agency is stripped of its jurisdid®theHovsepian
court held, under these conditions, 8§ 1447(b) vests exclusive jurisdiction in the district court

Although the court lacks special competence to resolve the FBI secusitgrae issues? the
court has the power under § 1447(b) to compel the FBI to issue its report to'¢/SC16 the
court so that it can conduct a hearing on the naturalization i§8usanply throwing the matter
back to the agency ignores the specific statutory language granting jioistlicthe district
court to resolve the issue.

Given the weakness of the primary jurisdiction doctrine in the context of 8 1447(b), theobrig
the courts’ timid nature in this area may be more precisely located in thg pofisiderations
underlying their tendency to remand. Specifically, courts are not ingoressa particular
applicant’s ability to “jump to the front of the line” ahead of the thousands of othecamgli
who are also waiting for FBI clearances without the ability to take ¢haaim into district
court™® Following this view, opponents afandamugoint out that it is patently inequitable to
allow an applicant to purchase a place at the head of the line for $350 plus attoesyEHis
argument may overlook the relationship between the courts and administrativesgén
courts are to ensure that agency programs are being administered in accoittalaee, and if
the agency consistently fails to perform its function, then it is not complyithgavstatutory
mandate. Of course, both arguments only re-enforce in their own way the poihetb&QG1S
needs to undergo a serious overhauling in order to ensure that its programsgare bei
administered properf§*°

% venturg 537 U.S. at 16.

136 g5ee, e.g., Khelifa v. Cherto#33 F. Supp. 2d 836, 843-44 (E.D. Mich. 2006).

137 See Qazi v. Gonzaleg2007 U.S. Dist. LEXIS 8808 (S.D. Tex. Feb. 6, Z0@ranting remand to USCIS, but
ordering FBI to act within a specific period of &n

138 See Nagem v. U,2007 U.S. Dist LEXIS 20898 (N.D. Tex. Mar. 280Z); see alsAslam v. Gonzale€006
U.S. Dist. LEXIS 91747 (W.D. Wash. Dec. 19, 200&)Iding case in abeyance for 60 days and orderigd-
complete name check).

1395ee, e.g., ManzooP007 U.S. Dist. LEXIS 8068, at *24.

10 Either Congress will begin to fund the agency aéely, or the agency will begin to charge rates ill
ensure the efficient administration of its prograr8gee72 Fed. Reg. 4888 (USCIS) (notice) (proposingeetiold
increase in many filing fees).
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EB-5 Cases and Naturalization

The jurisdictional meaning of 8§ 1447(b) is especially significant for permaagidents who
obtained their status pursuant to the employment creation stdtiRermanent residents
obtaining adjustment of status under employment creation are granted perrasicent iIStatus
on a “conditional basis'*? the conditions for which may be removed only after the alien files a
petition to remove such conditions. In 2002, Congress amended the INA to provide for new
standards in determining whether employment creation immigrants should haoaditens
removed from their permanent resident stattisThe amendments also mandated that the
agency promulgate new regulations to implement the amendments, and that thenagency
precluded from denying petitions to remove conditions before the promulgation of new
regulations:** To date, neither legacy INS nor USCIS have promulgated the required
regulations. As a result, USCIS has simply chosen not to adjudicate many paiitiemove
conditions filed by employment creation immigrants.

Many EB-5 investors who obtained conditional permanent resident status have cHibsdarto
naturalization even though the agency has failed to adjudicate their petitiomoteréne
conditions from their permanent resident status. In many cases, the agenondizcted
naturalization interviews in connection with their applications for naturadizatiut the agency
has failed to make a final determination within 120 days of the interview. Theyagjaims
that it cannot make a determination on naturalization applications without firstiregrthe
conditions of the applicants’ permanent resident status. But, the agency cannot remove t
conditions until it has promulgated regulations. So, delay breeds delay.

Based on the statutory language, it is arguable that a court has jurisdiction undeb§ tb447(
make a determination on the naturalization application even where the applicant idiarandi
permanent resident. The INA provides for a specific residency requiremanaer to qualify
for naturalization:

[n]o person . . . shall be naturalized unless such applicant, (1) immediately prabeding
date of filing his application for naturalization has resided continuously, aftey laevfully
admitted for permanent residence, within the United States for at leagedire"

The INA provision governing conditional permanent residents admitted as “aliepremgurs”
provides:

For purposes of subchapter Il of the chapter [naturalization provisions], inghetan
alien who is in the United States as a lawful permanent resident on a conditionainokzsi
this section, the alien shall be considered to have been admitted as an alidyp lawf
admitted for permanent residence and to be in the United States as an diiy law
admitted to the United States for permanent residéfice.

1418 U.S.C. § 1153(b)(5).

1428 U.S.C. § 1186b(a)(1).

13 pyb. Law No. 107-273 (Nov. 2, 2002), §§ 11031,3Pt8ee alsdNilliam R. YatesAmendments Affecting
Adjudication of Petitions for Alien Entrepreneurf$), HQ40/6.1.3 (Jun. 10, 2003).

1441d. at § 11033.

158 U.S.C. §1427(a).

1968 U.S.C. §1186hb(e).
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The statute clearly considers conditional permanent residents as beifglylaadmitted to the

United States for permanent residence.” Moreover, the plain language of thsqorogguires
USCIS to count periods of time in conditional permanent resident status agreatisé

statutorily mandated five year residency time period for purposes of deitegreligibility for
naturalization. The agency’s own reading of the EB-5 statutory provision under §1186bssupport
this conclusion. The agency, through notice and comment rulemaking, has intetpreted t
meaning of conditional permanent resident status under the INA as follows:

Unless otherwise specified, the rights, privileges, responsibilities ang @dtieh apply to
all other lawful permanent residents apply equally to conditional permanetentssi
including but not limited to the right to apply for naturalization (if otherwisetséiy**’

This regulation shows that the agency’s own interpretation of conditional permesielient
status permits such aliens to seek naturalization.

Bringing to light the surrounding statutory and regulatory language in EBeS masignificant,
because often the government will simply deny an EB-5 immigrant’s haaii@n application
once the applicant has filed a complaint in district court under 8 1447(b). In theserssiuiie
agency claims that the applicant is not a “permanent resident,” and does ngtfqualif
naturalization. Denying the application will allow the AUSA to argue thatdlse is no longer
appropriate for judicial determination, as the issue is moot. Follovawgepiancourts have
rejected this argument, rendering the agency’s denial null and¥ofince the court has
exclusive jurisdiction under § 1447(b) addvsepiarnonce the complaint is filed, the agency’s
denial is without legal effect. This conclusion provides some hope for EB-5 permaséante
who have been waiting for the removal of their conditional status for many years

Although several courts have drawn uptovsepiarnto quash the agency’s denial of
naturalization applications filed by EB-5 permanent residents, this ishighlg contested. The
agency is loath to have a juridical precedent stating that an applicant canraézsat without
having his or her conditions removed. As a result, USCIS has been fighting these case
vigorously. Plaintiffs in these cases should prepare to run the gauntlet, engadjsuapvery
and a possible bench trial on the legal and factual i$8Ues.

Conclusion

Although agency delay has become a persistent problem in immigration adjudicéttamegre
and applicants are not without remedyandamusand APA offer possible solutions. Of course,
as agency delays become more egregious, many petitioners and applitaeskvwaut these
judicial remedies. This will most likely cause the agency to contest thdinglea with even
greater vigor. This vicious circle will require counsel to evaluate thercmttiusefulness and
cost-effectiveness of these judicial remedies.

14753 Fed. Reg. 30011, 30018 (final rule) (Aug. 1B89codified at 8 CFR §216.13ee als®b9 Fed. Reg. 26587,
26590 (final rule)(May 23, 1994).

148 See Kalla v. Chertoff, et..aNo. 06-cv-1732 (N.D. Ga. Feb. 6, 2007) (D.l.;1f)Abghari v. Gonzales, et..al
No. 05-cv-1210 (N. D. Cal. Feb. 15, 2008)-Ying v. Gonzalez, et. aNo. 05-cv-1909 (C.D. Cal. Mar. 24, 2006).
149 One such case is unfolding like any other hotlytested civil action.SeeAnswer of DefendanKalla v.
Chertoff, et. al.No. 06-cv-1732 (N.D. Ga. Mar. 23, 2007).
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