
 

 

 
 

Federal Court Litigation to Remedy Agency Delays 
 

By H. Ronald Klasko* and Geoffrey Forney** 
 
Immigration practitioners and foreign nationals seeking benefits from U.S. Citizenship and 
Immigration Services (USCIS) increasingly confront the problem of agency delay.  Petitioners 
and beneficiaries are familiar with long-pending cases and the uncertainty of agency processes 
mired in a drawn-out obscurity.  Of course, this phenomena is not particular to USCIS, as other 
agencies struggle to meet statutory and regulatory requirements in the face of flagging 
Congressional appropriations.1  Yet, to some extent the problem of agency delay appears to be 
intrinsic to the administrative state.  Over fifty years ago, Professor Davis warned that 
“[a]dministrative inaction which unduly injures the public will some day be as grievous a fault as 
administrative action which unduly injures the regulated.”2  In the world of immigration 
adjudication, that day has come. 
 
It is no secret that lawyers have options when confronting unreasonable agency delay.  Of 
course, USCIS has expedite procedures and some lawyers are always eager to call upon the 
assistance of a Congressional liaison.  But internal agency procedures and political pressures will 
not often move the agency to act, especially when the delay is caused by security clearances.  
When all else fails, the petitioners and beneficiaries facing delays can turn to Article III (federal) 
courts for assistance.  
 

                                                 
1 See Richard J. Pierce, Jr., Judicial Review of Agency Actions in a Period of Diminishing Agency Resources, 49 
ADMIN . L. REV. 61, 65-70 (1997); see also Kenneth Culp Davis and Richard J. Pierce, Jr., ADMINISTRATIVE LAW 
TREATISE 410 (Aspen, 2000 Supplement) (“If Congress continues to tell agencies to do more and more with less and 
less, they will not comply because they cannot comply”). 
2 Kenneth Culp Davis, Administrative Powers of Supervising, Prosecuting, Advising, Declaring, and Informally 
Adjudicating, 63 HARV. L. REV. 193, 194 (1949). 
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A commonly used vehicle is the Mandamus Act, which vests federal district courts with the 
power to compel an agency to act where the agency has failed to perform its duty.3  In the 
context of delayed naturalization applications, the Immigration and Nationality Act, as amended 
(INA), also provides for specific relief in federal district court.4  As USCIS becomes more 
pressed for resources and faces more complex statutory requirements in adjudication,5 applicants 
will need to turn to these solutions when facing agency delays. 
 
Other immigration practitioners have discussed the use of mandamus as a solution to delays in 
immigration adjudication.6  These discussions provide a thorough analysis of the legal 
underpinnings of mandamus actions.  Building upon these prior discussions, this article will 
focus on the practical and legal issues confronting litigants challenging delayed agency action. 
 
Preparing the Case 
 
Before considering a civil action in federal court, counsel must determine whether the substance 
of the case is meritorious and approvable.  Of course, it would be a colossal waste of time to 
obtain a writ of mandamus in federal court only to have the case denied on the merits at the 
agency level.  For this reason, counsel must review the underlying application and the client’s 
entire immigration history in order to determine whether the agency will have any basis to deny 
the case.  Ideally, counsel would obtain all records relating to the applicant from USCIS through 
the Freedom of Information Act (FOIA).7  Given the fact that USCIS almost never responds to 
FOIA requests in less than one year, this avenue may be impractical. 
 
As discussed in detail below, an essential element of mandamus and Administrative Procedure 
Act (APA) cases is whether the agency delay is “unreasonable.”  Unfortunately, this is not a 
determinate standard.  It is based on the surrounding nature and circumstances of the case and 
the average processing and adjudication practices of the agency.  In the context of long-delayed 
naturalization cases, the statute provides a specific timeline for the agency, but judges may 
nonetheless look to the reasonableness of the delay in fashioning a remedy.  Given the 
unreasonableness standard, it is imperative that counsel review the history of the client’s case, 
paying particular attention to the prior administrative attempts to move the agency to act. 
 
Where the client or counsel attempts to resolve the case by contacting USCIS or the U.S. 
Attorney’s office (usually, the chief of the civil division) in the district where the client’s case is 
pending, the case will be on stronger ground when in federal court.  Pre-litigation attempts to 
move the agency to act will build a stronger argument that the agency’s delay is unreasonable 
and show the judge that judicial action is the last and only resort. 
 

                                                 
3 See 28 U.S.C. § 1361 (2000). 
4 See 8 U.S.C. § 1447(b) (2000). 
5 See 72 Fed. Reg. 4888 (USCIS) (proposed rule) (Feb. 1, 2007) (proposing to increase filing fees three fold in most 
cases in order to provide the necessary funding to meet statutory obligations). 
6 See, e.g., Robert Pauw, LITIGATING IMMIGRATION CASES IN FEDERAL COURT 173-181 (AILA 2007); Matthew L. 
Guadagno, When All Else Fails:  Mandamus, 8TH ANNUAL AILA  NEW YORK CHAPTER IMMIGRATION LAW 
SYMPOSIUM (AILA 2005). 
7 5 U.S.C. § 552 (2000). 
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As administrative lawyers know, appeals of agency action require the exhaustion of 
administrative remedies.8  Traditionally, exhaustion was a “prudential rule created by the courts 
to enable them to allocate responsibilities efficiently between agencies and courts.”9  This rule 
does have relevance in the context of mandamus, as courts have required the plaintiff to exhaust 
all other avenues of relief in order for the writ to issue.10  In the context of Administrative 
Procedure Act cases, exhaustion is required only where mandated by statute or regulation and 
where there is no provision for staying the administrative decision during a pending 
administrative appeal.11  Although Darby v. Cisneros appears to foreclose the use of exhaustion 
as a prudential matter in APA cases, the fact remains that a judge may look more favorably on 
counsel’s attempt to resolve the delay at the agency level prior to seeking relief in court.  Again, 
letters to the agency informing officials of a possible suit in federal court, or a letter to the U.S. 
Attorney’s office, should serve this purpose. 
 
Another practical consideration is warranted.  Many long-delayed cases at USCIS are the result 
of the ubiquitous “name check” or “security clearance” requests pending with the Federal Bureau 
of Investigation (FBI).  USCIS subjects all adjustment of status (I-485 and I-698) and 
naturalization (N-400) applicants to an FBI name check.12  The FBI is the custodian of criminal 
records, which it must release to other federal agencies upon request,13 but given the geometric 
increase in the number of name check requests over the past five years, the FBI is overwhelmed 
with a backlog of name checks, many of which have been pending for several years.14 
 
Prior to December 21, 2006, USCIS’ policy on pending FBI name checks allowed for USCIS to 
request an expedite from the FBI where an applicant sought relief in federal court.  Because of 
that policy, many long-delayed cases could be resolved rather quickly after filing a complaint in 
federal court.  The expedite policy would allow plaintiff’s counsel and the Assistant U.S. 
Attorney (AUSA) to work together in resolving the delay within a reasonable period of time, 
usually within sixty days, assuming no other underlying issues were presented.  USCIS changed 
its policy after December 2006.  It no longer provides for an automatic expedite in cases where 
the foreign national sues the agency in federal court.15  The agency views an expedite stemming 
from a civil action in federal court as “line jumping.”  In its view, a plaintiff with the money to 
pay for a civil action is buying a place at the head of the line, ahead of others who filed their 
cases prior in time.16 
 
                                                 
8 For a detailed discussion of this issue in the immigration context, see Pauw, LITIGATING IMMIGRATION CASES IN 
FEDERAL COURT, supra, n. 6 at 9-30. 
9 Richard J. Pierce, Jr., et. al., ADMINISTRATIVE LAW AND PROCESS 194 (Foundation Pr. 2004, 4th ed.). 
10 See, e.g., Heckler v. Ringer, 466 U.S. 602, 616 (1984) (“The common-law writ of mandamus, as codified in 28 
U.S.C. § 1361, is intended to provide a remedy for a plaintiff only if he has exhausted all other avenues of relief and 
only if the defendant owes him a clear nondiscretionary duty”); see also Henriquez v. Ashcroft, 269 F. Supp. 2d 106 
(E.D. N.Y. 2003) (issuance of writ of mandamus denied because petitioner failed to file an appeal with the 
Administrative Appeals Office). 
11 See Darby v. Cisneros, 509 U.S. 137, 153-54 (1993). 
12 Michael L. Aytes, Associate Director, Domestic Operations, FBI Name Checks Policy and Process Clarification 
for Domestic Operations (Dec.21, 2006), at 2 (cited hereinafter as “Aytes FBI Memo”). 
13 28 U.S.C. 554 (2000). 
14 See Declaration of Michael A. Cannon, Atabani v. Gonzales, et. al., No. 05-cv-457 (D. N.H. March 6, 2006) (D.I. 
4-4). 
15 Aytes FBI Memo at 6. 
16 See Defendants’ Memorandum in Support of Motion to Dismiss, Xu v. Chertoff, et. al., 07-cv-420-MK (E.D. Pa. 
March 1, 2007) at 10. 
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Regardless of the legitimacy of USCIS’ line jumping view, it has become a brute fact in 
immigration litigation.  Far fewer cases will be resolved by the AUSA soon after the filing of a 
complaint.  Rather, the AUSAs will now consistently file motions to dismiss challenging 
petitions for writs of mandamus on various legal theories, some of which will be discussed 
below.  It is worth noting that USCIS will request FBI expedites in limited circumstances, where 
“compelling” factors are present, including the applicant’s demonstrable medical condition.17  
This limited expedite policy reinforces counsel’s duty to investigate the facts and circumstances 
of the client’s case to determine whether compelling factors can be asserted once a complaint is 
filed.  It is also advisable to allege a compelling factor in the complaint, if it exists. 
 
Finally, counsel should conduct research to determine where the lawsuit should be brought 
(geographically).  Some districts have case law that is not very advantageous to litigants seeking 
relief under the Administrative Procedure Act for long-delayed applications.  As discussed in 
detail below, this is a venue issue which should be resolved prior to filing the complaint. 
 
The Complaint  
 
Once counsel conducts the initial fact-gathering and determines the circumstances and merits of 
the client’s case, and the final demand letter has been sent to USCIS or the U.S. Attorney’s 
office, it is time to draft the complaint.  Some attorneys like to treat the complaint as if it were a 
brief, complete with citations to cases.  Others like to drown the complaint with a plethora of 
facts and all the horrible things that have happened to the plaintiff.  This is completely 
unnecessary.18  The FEDERAL RULES OF CIVIL PROCEDURE adopt “notice pleading,” which only 
requires the plaintiff to apprise the defendants of the nature of the suit against them.19  
Accordingly, the Federal Rules “do not require a claimant to set out in detail the facts upon 
which he bases his claim”; rather, the complaint must only “give the defendant fair notice of 
what the plaintiff’s claim is and the grounds upon which it rests.”20 
 

Jurisdictional Issues 
 
Although the notice pleading standards of the Federal Rules are very lenient, the Rules do 
require certain statements.  A jurisdictional statement is among the required elements in the 
complaint.21 
 
As every student of law knows, federal district courts are creatures of Congress,22 and their 
power extends only as far as Congress permits.23  Therefore, a brief statement that the district 
court is empowered to hear the case is required.  When challenging a long-delayed application, 
jurisdiction is straightforward.  The mandamus statute explicitly provides for jurisdiction in 
federal district court:  “The district courts shall have original jurisdiction of any action in the 

                                                 
17 Aytes FBI Memo at 6. 
18 In fact, it is disfavored:  “Each averment of a pleading shall be simple, concise, and direct.”  FED. R. CIV . P. 
8(e)(1). 
19 See FED. R. CIV . P. 8(a). 
20 Thomas v. Independence Twp., 463 F.3d 285, 295 (3d Cir. 2006). 
21 See FED. R. CIV . P. 8(a). 
22 See U.S. CONST. Art. III, Sec. 1. 
23 See Palmore v. U.S., 411 U.S. 389, 401 (1973). 
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nature of a mandamus to compel an officer or employee of the United States or any agency 
thereof to perform a duty owed to the plaintiff.”24 
 
The Administrative Procedure Act of 1946 (APA) also provides an avenue to challenge agency 
delays.  Plaintiffs may sue an agency under the APA asking the district court to “compel agency 
action unlawfully withheld or unreasonably delayed.”25  Although an open question at one time, 
the Supreme Court ruled that the APA does not provide an independent ground of jurisdiction.26  
In other words, the APA only provides a cause of action, and a plaintiff must cite some other 
statute for jurisdictional purpose before the court can rule on the APA claim.  Nonetheless, this is 
usually not a difficult issue, as a plaintiff can locate jurisdiction in district court under the federal 
question doctrine: “The district courts shall have original jurisdiction of all civil actions arising 
under the Constitution, laws, or treaties of the United States.”27  In the case of an applicant for 
adjustment of status with a pending FBI name check, the applicant may assert jurisdiction based 
on an action arising under the “laws” of the United States, in particular, several provisions of the 
INA 28 and statutes requiring the FBI to report records to federal agencies.29 
 
In the context of long-delayed naturalization applications, the INA specifically provides for 
jurisdiction as long as the applicant can demonstrate the agency’s failure to act within a specified 
time frame:  “If there is a failure to make a determination [on a naturalization application] before 
the end of the 120 day period after the date on which the examination is conducted [. . . ], the 
applicant may apply to the United States district court for the district in which the applicant 
resides for a hearing on the matter.”30 
 
Although jurisdictional issues are not a primary concern when litigating delayed adjudications, 
the judicially developed elements required for a successful suit under each of the statutes 
discussed above can present more difficult matters.  The judicially required elements under 
mandamus, APA and the naturalization statute lay a foundation for agency defendants to file 
motions to dismiss on jurisdictional grounds.  Recent experience indicates that this will become a 
trend, and specific examples will be discussed below. 
 
 Venue 
 
Once jurisdiction is established, venue simply dictates where the case should be brought, its 
geographic location.  In civil actions involving government agencies or officials, venue is always 

                                                 
24 28 U.S.C. §1361 (2000). 
25 5 U.S.C. §706(1) (2000); see also 5 U.S.C. §555(b) (“With due regard for the convenience and necessity of the 
parties or their representatives and within a reasonable time, each agency shall proceed to conclude a matter 
presented to it”). 
26 Califano v. Sanders, 430 U.S. 99, 105-107 (1976). 
27 28 U.S.C. §1331 (2000).  Federal question jurisdiction may be exercised over a claim only if (1) the claim turns 
on an interpretation of the laws or Constitution of the United States and (2) the claim is not “patently without merit.”  
See Bell v. Hood, 327 U.S. 678, 682-84 (1946). 
28 See, e.g., The Homeland Security Act of 2002, Pub. Law No. 107-296 (Nov. 25, 2002), as amended by Pub. Law 
No. 108-7, § 105 (Feb 20, 2003) (to be codified at 8 U.S.C. §§ 1103(a) [powers and duties of the Secretary of 
Homeland Security]); see also 8 U.S.C. § 1255(a) (adjustment of status). 
29 See, e.g., 8 U.S.C. §1105(b) (FBI shall provide USCIS access to criminal history record information); 28 U.S.C. 
§534(a)(4) (Attorney General shall exchange information with officials of the federal government). 
30 8 U.S.C. §1447(b) (2000). 
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proper in the judicial district where the plaintiff resides.31  For practical reasons, the plaintiff’s 
district may not be convenient.  More importantly, the plaintiff’s district may have case law that 
is not advantageous to the client’s position.   In such cases, counsel should consider whether it 
would be advisable to bring the suit in another district, including where the government 
defendants “reside.”32  Arguably, in the case of USCIS, the agency “resides” in any district 
where it maintains a local district office, so venue could be appropriate almost anywhere in the 
United States.  This conclusion may not always be warranted, as courts have determined that 
maintaining an office in a judicial district does not automatically make a federal agency a 
resident of that district for purposes of venue in a specific action.33  Courts will require that the 
agency district office engage in a substantial part of the activity complained of in the plaintiff’s 
complaint for venue purposes.34 
 
Although the “substantial activity” test may limit venue options, it would almost always be 
legally appropriate to sue DHS, USCIS and the FBI in the District of Columbia, as these 
agencies maintain their headquarters in that district.  In many instances, a plaintiff will benefit 
from the well developed case law of the Court of Appeals for the D.C. Circuit, as many statutes 
vest jurisdiction and venue over agency appeals in that Court.35  Of course, counsel must 
research the recent case law in the district where a civil action is contemplated in order to 
determine the probable outcome based on the facts at issue.36 
 
If counsel contemplates filing a civil action in a district court where counsel is not admitted to 
practice, partnering with a local counsel in that district is required.  Most courts permit counsel 
outside the district to file pleadings with the court, but local counsel must file along with them.37  
In addition, if outside counsel intends to appear in court, local counsel must file a motion pro hac 
vice on behalf of the outside counsel.38 
 
 Parties 
 
Obviously, the aggrieved foreign national with the long-pending application or petition will be 
listed as the plaintiff in the suit, but any other person connected with the transaction or 
occurrence should be listed as a co-plaintiff.  The permissive joinder rule provides:  “All persons 
may join in one action as plaintiffs if they assert any right to relief jointly, severally, or in the 
alternative in respect of or arising out of the same transaction, occurrence, or series of 
transactions or occurrences and if any question of law or fact common to all these persons will 

                                                 
31 28 U.S.C. §1391(e)(3) (2000). 
32 28 U.S.C. §1391(e)(1) (2000). 
33 See Davies Precision Machining, Inc. v. Defense Logistics Agency, 825 F. Supp. 105, 107 (E.D. Pa. 1993) (citing 
Reuben H. Donnelley Corp. v. Federal Trade Commission, 580 F.2d 264, 267 (7th Cir. 1978)); see also High Sierra 
Hikers Association, et. al. v. U.S. Forest Service, No. 04-cv-03478 (N.D. Cal. April 8, 2005). 
34 See, e.g., Schwarz v. I.R.S., 998 F.Supp. 201, 203 (N.D.N.Y. 1998). 
35 See, e.g., Administrative Orders Review Act, 28 U.S.C. § 2343; Clean Air Act, 42 U.S.C. § 7607(b)(i). 
36 Shopping around for an advantageous venue is not always permissible.  In the case of long delayed naturalization 
applications, the statute dictates both jurisdiction and venue:  “If there is a failure to make a determination [on the 
naturalization application] before the end of the 120 day period after the date on which the examination is conducted 
. . . the applicant may apply to the United States district court for the district in which the applicant resides for a 
hearing on the matter.”  8 U.S.C. § 1447(b) (2000) (emphasis added). 
37 See Local Rule 83.2(c) (D. D.C.). 
38 Id. at 83.2(d).  Some pro hac vice admissions are governed by the Judge’s particular procedural rules.  See, e.g., 
Hon. Pertrese B. Tucker’s procedural rules, at 2 (E.D. Pa.). 
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arise in the action.”39  For example, all family members or derivative beneficiaries filing related 
adjustment of status applications should be listed as plaintiffs along with the principal applicant. 
 
Some counsel have been successful joining multiple un-related adjustment of status plaintiffs in 
a single suit, claiming that the plaintiffs were connected to the same transaction or occurrence by 
virtue of filing the same I-485 application with the same agency, which resulted in the same type 
of harm and delay.40  Yet, this tactic is not always successful.  The plaintiffs seeking joinder 
must demonstrate a right to relief arising out of the same transaction or occurrence, and some 
questions of law or fact common to all persons seeking to be joined.41  Based on this standard, 
AUSAs have filed motions to dismiss in mandamus cases, arguing improper joinder of parties.42  
Under the Federal Rules, if joinder is improper, all of the parties will be dropped from the suit, 
save the first named party.43 
 
Given USCIS’ unwillingness to give special preference to mandamus plaintiffs, it is advisable to 
limit joinder to applicant plaintiffs who are related by family ties or connected in some way to 
the same application or petition.  Otherwise, plaintiffs may be wasting their time fighting 
motions to dismiss only to be forced to file separate civil actions when they are dropped from the 
suit. 
 
 As far as the defendants are concerned, it is always better to err on the side of suing more 
officials.  Defendants can always be dropped from the suit, but it may be difficult to amend a 
complaint to join additional defendants.  For this reason, it is advisable to name the following 
officials when filing a mandamus and/or APA action challenging immigration adjudication 
delays:  Secretary, Department of Homeland Security; Director, USCIS; Director of the Service 
Center where the application or petition is located; District Director of the local USCIS office 
with jurisdiction over the plaintiff.  It is also advisable to name the Director of the FBI, since in 
most cases the delay is the result of a pending FBI “name check.”  Naming the FBI Director will 
allow the AUSA to work with the FBI to resolve name check delays.  In the event that the judge 
issues a ruling in the case, where the FBI is a defendant, the judge can order it to act within a 
certain period of time. 
 
Some litigants also name the U.S. Attorney General in the complaint, but this may not be 
necessary, given the amendments to the INA by the Homeland Security Act of 2002, which vests 
the immigration function in the Secretary of Homeland Security.44  In any event, the officials 
named as defendants should be sued in their official capacity, which should be stated explicitly 
in the caption of the complaint.45 

                                                 
39 FED. R. CIV . P. 20(a). 
40 See Complaint, Chai, et. al, v. Chertoff, et. al., 06-cv-5272 (E.D. Pa. Dec. 1, 2006) (naming 15 unrelated 
adjustment of status applicants).  This case is currently being resolved by plaintiffs’ counsel and the AUSA.  
According to the joint stipulation for enlargement, most of the plaintiffs’ applications have been adjudicated. 
41 See, e.g., A.M. Alexander v. Fulton County Georgia, 207 F.3d 1303, 1322-23 (11th Cir. 2000).  
42 See, e.g., Defendants’ Memorandum in Support of Motion to Dismiss, Sneer Avidan, et. al. v. Gonzales, et. al., 
06-cv-1121 (N.D. Ga. Aug. 10, 2006). 
43 FED. R. CIV . P. 21. 
44 See The Homeland Security Act of 2002, Pub. Law No. 107-296 (Nov. 25, 2002), as amended by Pub. Law No. 
108-7, § 105 (Feb 20, 2003) (to be codified at 8 U.S.C. §§ 1103(a)).  Of course, the situation is different in 
removal/deportation cases, where the Attorney General is the chief defendant.  Counsel must consult the governing 
law and agency internal hierarchy to determine the appropriate defendants in each case. 
45 FED. R. CIV . P. 10(a). 
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In the interests of rigor, some litigants name the agencies in the complaint as defendants as well, 
which is perfectly acceptable, but not necessary.  The reason for naming the agency is that the 
agency official may change during the course of litigation.  Technically, this is not a problem, as 
the Federal Rules provide for an automatic replacement of officials sued in their official 
capacity.46 
  
 Relief Requested 
 
The Federal Rules require a statement of the relief requested.47  In the context of delayed agency 
action, the plaintiff should pray for the following relief:  compel USCIS to adjudicate the 
application within 60 days; compel the FBI to issue the results of a criminal background and/or 
name check relating to plaintiff to USCIS and the court within 60 days; and, award attorney’s 
fees to the plaintiff, if he is the prevailing party.48 
 
 Court Rules 
 
Once counsel has gathered the relevant facts and evaluated the circumstances of the prospective 
plaintiff’s case, it is imperative that counsel be familiar with the Federal Rules and the Local 
Rules of the district court where counsel intends to file suit.  In many districts, particular judges 
may also have their own procedural rules, so counsel should also check the district court’s web-
site in order to become familiar with the judge assigned to the case after the complaint is filed. 
 
Of course, the Federal Rules govern in general the content of the complaint, joinder, the timing 
of pleadings, and service of process.  Yet, the Federal Rules are only a general guideline, which 
may be, and often are, further qualified by the court’s local rules.  Seemingly trivial but 
important details will be listed in the Local Rules, which should be strictly followed.  For 
example, the Local Rules may further specify the format of the complaint (margins, font and 
spacing),49 and how the complaint is filed.50  In addition, counsel should check whether the Clerk 
of Court has published procedural rules, which may further specify the court forms to be filed 
along with the complaint (e.g., civil cover sheet, track designation forms, alternative dispute 
resolution forms, etc.).51  The Clerk will also list the requirements for the summons.  Some 
districts require the filing of completed summons along with the complaint, while other districts 
issue the summons to the plaintiff’s counsel after the complaint is filed.52 
 

                                                 
46 See FED. R. CIV . P. 25(d)(1) (“When a public officer is a party to an action in his official capacity and during its 
pendency dies, resigns, or otherwise ceases to hold office, the action does not abate and the officer’s successor is 
automatically substituted as a party”). 
47 See FED. R. CIV . P. 8(a)(3). 
48 The issue of attorney’s fees under the Equal Access to Justice Act is beyond the scope of the present article.  The 
American Immigration Law Foundation has issued a very useful practice advisory in this area.  See 
www.ailf.org/lac/lac_pa_topics.shtml. 
49 See Local Rule 71.3(a) (D. Del.) (all documents must have 1 and ¼ margins with a minimum of 11 point font). 
50 See Local Rule 5.1.4(a) (E.D. Pa.) (requiring an electronic version of the complaint on CD along with courtesy 
copy when filing). 
51 See, e.g., CLERK’S OFFICE PROCEDURAL HANDBOOK 4-12 (E.D. Pa. March 2006). 
52 It is best to call the Clerk of Court’s office to make sure that counsel’s filings are in compliance, as many of the 
specific “rules” pertaining to forms and summons are not published in the Court’s local rules or procedural 
guidelines. 
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All district courts at this point require or strongly encourage electronic filing through the “Case 
Management/Electronic Case Files” (EM/ECF) system.  The first filing (the complaint) is almost 
always filed physically with the Clerk of Court, but all subsequent filings (motions, briefs, 
stipulations, etc.) must be filed electronically.  Each court lists the requirements to register as an 
electronic filer, but counsel are strongly encouraged to register with the court prior to filing the 
complaint, as this will greatly facilitate subsequent filings and communications from the court 
and opposing counsel.53 
Once the complaint is filed, counsel must review the Local Rules in more detail.  Often, timing 
requirements are listed in the Local Rules, including briefing schedules.  These timing issue have 
become more important now that AUSAs are filing motions to dismiss, which require counsel to 
file answering briefs.  Calculating when the answering brief is due involves reading the Federal 
Rules and the Local Rules together.54  In addition, the District Court Judge assigned to the case 
may have further requirements concerning the filing of briefs, including the length, pagination, 
formatting and whether a courtesy copy is required.55  Although it may be tempting to contact 
the Judge’s law clerk to clarify procedural issues, counsel must consult the Judge’s rules, as 
some judges strongly discourage counsel from speaking with the law clerks.56 
 

Service of Process 
 
Once the complaint is filed, counsel must serve a copy of the summons and complaint on all of 
the government defendants.57  In cases involving the United States, agencies or officers sued in 
their official capacity, the U.S. Attorney General must be served as well.58  Finally, the civil 
process clerk of the U.S. Attorney’s office in the district where the suit is filed must also be 
served.59 
 
Service of process should be completed as soon as possible, as the government is only required 
to answer the complaint sixty days after being served.60  Completing service of process more 
quickly will simply speed up the process of the case. 
 
Once service has been completed, counsel should be prepared to face the substantive issues in 
the case. 
 
 
 
 

                                                 
53 Attorneys have a tendency to delegate this function to paralegals or secretaries, but counsel are strongly 
encouraged to navigate through the EM/ECF system and understand its nuances when establishing the account.  The 
courts have on-line training programs available. 
54 Compare FED. R. CIV . P. 6 (listing timing calculations) with Local Rule 7.1(c) (E.D. Pa.) (answering briefs due 14 
days following a motion to dismiss). 
55 See, e.g., Hon. Petrese B. Tucker’s procedural rules, at 4 (E.D. Pa.). 
56 See Hon. John R. Padova’s procedural rules, at 3 (E.D. Pa.). 
57 FED. R. CIV . P. 4(i)(2)(A). 
58 FED. R. CIV . P. 4(i)(1)(B).  Service under this section must be effected by hand delivery or certified mail.  Counsel 
should follow these rules very closely, as some AUSAs have filed motions to dismiss based on improper service of 
process.  See, e.g., Memorandum in Support of Defendant’s Motion to Dismiss, Damra v. Chertoff, et. al., No. 
05-cv-0929 (N.D. Ohio June 17, 2005) (D.I. 6-2). 
59 Fed. R. Civ. P. 4(i)(1)(A). 
60 FED. R. CIV . P. 12(a)(3)(A). 
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Substantive Issues 
 
Most lawyers are not legal historians, nor do they wish to be.  Unfortunately, in the area of 
mandamus law, history necessarily weighs upon the minds of the living.  Although the current 
mandamus statute is relatively straightforward,61courts have been eager to resurrect requirements 
from its early origins.  Very early in its development, the issuance of the writ was bogged down 
with three requirements:  the plaintiff seeking the writ must have a right to the remedy requested, 
the defendant must owe a duty to the plaintiff that is “ministerial” in nature, and the plaintiff 
must have no other adequate remedy available.62  These requirements persist today.63  For this 
reason, it was thought at one time that filing an action under mandamus was not advisable, as 
similar remedies available under the APA were not burdened by the three mandamus 
requirements.64 
 
But the history of mandamus is not so easily avoided.  The APA and mandamus are now 
essentially mirror images, as the Supreme Court has run together challenges to agency delay 
under the APA with the traditional mandamus requirements.65  In Norton v. Southern Utah 
Wilderness Alliance, the Court held that claims under the APA seeking to compel agency action 
can proceed only where the plaintiff asserts that “an agency failed to take a discrete agency 
action that it is required to take.”66  These requirements reflect the traditional mandamus 
“ministerial” element which normally limits the court’s power to compel to precise and definite 
acts over which an agency official has no discretion.67 
 
It is worth addressing the Court’s two APA requirements, as AUSAs are citing this case as 
grounds for disposing of immigration litigation under motions to dismiss for lack of subject 
matter jurisdiction.68 
 
 Discrete Agency Action 
 
The discrete agency action requirement under Norton should have little bearing in the context of 
immigration adjudication.  The Supreme Court expressly stated that the discrete agency action 
element was meant to prevent “broad programmatic” challenges to an agency’s failure to act.69  
In other words, the Court wanted to prevent the use of the APA to challenge an agency’s failure, 
e.g., to manage wild lands under a broad statutory directive which only sets forward the goals 
that Congress had in mind without specifying the manner in which the agency is to achieve those 
goals.70 
 

                                                 
61 “The district courts shall have original jurisdiction of any action in the nature of mandamus to compel an officer 
or employee of the United States or any agency thereof to perform a duty owed to the plaintiff.”  28 U.S.C. §1361. 
62 See Edith G. Henderson, FOUNDATIONS OF ENGLISH ADMINISTRATIVE LAW 138-142 (Harvard 1963). 
63 Accord Castillo v. Ridge, 445 F.3d 1057, 1060-61 (8th Cir. 2006); Patel v. Reno, 134 F.3d 929, 931 (9th Cir. 
1997). 
64 See, e.g., Michael Asimow, et. al., STATE AND FEDERAL ADMINISTRATIVE LAW 618-620 (West 1998, 2d ed.). 
65 See Norton v. So. Utah Wilderness Alliance, 542 U.S. 55, 63-64 (2004) (Scalia, J.). 
66 Id. at 64. 
67 Id. at 63. 
68 See, e.g., Defendants’ Memorandum in Support of Motion to Dismiss, Xu v. Chertoff, et. al., No. 07-cv-420-MK 
(E.D. Pa. March 4, 2007) (D.I. 6). 
69 Norton, 542 U.S. at 64. 
70 Id. at 66. 
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In the context of adjudicating an immigration petition or application, USCIS’ failure to issue a 
decision is arguably a discrete agency action.  First, issuing a decision on an application is a 
specific act limited to the particular circumstances of an applicant’s case.  It does not involve the 
agency’s overall management of its programs.  Second, unlike the statute at issue in Norton, 
many of the provisions of the INA set forth specific legal norms conditioning USCIS’ granting 
of benefits.  For example, the adjustment of status provision does grant discretion to the agency 
in deciding whether an applicant should be granted adjustment, but the statute also sets forth 
specific conditions that must be met prior to the agency exercising its discretion, including the 
filing of an application.71  The statute also requires a determination of visa number availability 
and admissibility.  Accordingly, USCIS itself recognizes that the adjustment of status statute 
does not grant the agency broad discretion without any legal norms binding the agency’s 
decision making.72  As a result, USCIS’ failure to decide an application filed under the 
adjustment of status provision is the failure to take a discrete act which is limited by the statute. 
 

Action That the Agency is Required to Take 
 
USCIS’ failure to adjudicate an application is arguably a failure to take a required act, since the 
agency has promulgated several regulations requiring the agency to inform the applicant of the 
decision on a case.  Again, in the adjustment of status context, the agency’s own regulation 
mandates a decision on an application:  “The applicant shall be notified of the decision of the 
director and, if the application is denied, the reasons for the denial.”73  Internal agency 
procedural rules also reflect this mandate.  For example, in the context of processing benefits 
applications, the ADJUDICATOR’S FIELD MANUAL  states the following:  “If a case is ready for 
approval, the adjudicator must stamp the action block with his or her approval stamp and 
approved ‘security’ ink. In some cases, the officer’s signature is also required.”74 
 
The Norton court specifically recognized that a binding regulation would establish a legally 
required act under the APA.75  The USCIS regulation on adjustment applications and its related 
internal procedural rules create a requirement to make a decision under Norton.76  Recent district 
court decision support this reading in the context of challenges under the APA to other agency 
failures to act.  For example, in Sydnor v. OPM,77 the district court found that an Office of 
Personnel Management regulation requiring the agency to “inform” a former employee of his 
suitability for employment in the competitive service created a legal norm requiring the agency 
to issue a decision, which met the “required to take” prong of the Norton decision. 
 

                                                 
71 See 8 U.S.C. § 1255(a). 
72 USCIS, ADJUDICATOR’S FIELD MANUAL  § 23.2(d) (“In adjudicating an application for adjustment of status 
involving the use of discretion, the adjudicator must first determine whether the applicant meets the statutory, or 
‘threshold’ requirements contained in the law”), at www.uscis.gov/portal/site/uscis (under the “Laws and 
Regulations” link). 
73 See, e.g., 8 C.F.R. § 245.2(a)(5)(i) (2006). 
74 USCIS, ADJUDICATOR’S FIELD MANUAL  § 10.3(g).  Similarly, the instructions to Form I-485 expressly state that 
“[y]ou will be notified in writing of the decision on your application.”  See USCIS Form I-485, OMB No. 1615-
0023 (expires 09/30/08), at 6. 
75 Norton, 542 U.S. at 65. 
76 It has long been recognized that a valid agency regulation creates a legal norm.  See U.S. v. Nixon, 418 U.S. 683, 
696 (1974); see also U.S. v. Haggar Apparel Co., 526 U.S. 380, 390 (1999) (Kennedy, J.) (“Valid regulations 
establish legal norms”). 
77 No. 06-cv-0014 (E.D. Pa. Jan. 22, 2007), 2007 U.S. Dist. LEXIS 4586. 
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At this point in time, counsel will be required to cite court decisions in other areas of 
administrative law, because in the context of immigration litigation many district courts have 
failed to address the Norton case.78  Moreover, the few immigration cases dealing directly with 
the Norton decision go squarely against the plaintiff seeking to compel agency action. 
 
For example, in Mustafa v. Pasquerell,79 the district court found that USCIS had discretion in 
adjudicating adjustment applications, and, citing Norton, held that the court did not have 
jurisdiction to compel the agency to make a decision under these circumstances.  Significantly, 
the court failed to cite the agency’s regulation requiring USCIS to issue a decision on adjustment 
applications, but the court found dispositive another regulation allowing for “withholding 
adjudication.”  It is important to focus on this regulation for a moment, because in the hands of 
an agile AUSA it could have deadly consequences: 
 

A district director may authorize withholding adjudication of a visa petition or other 
application if the district director determines that an investigation has been undertaken 
involving a matter relating to eligibility or the exercise of discretion, where applicable, in 
connection with the application or petition, and that the disclosure of information to the 
applicant or petitioner in connection with the adjudication of the application or petition 
would prejudice the ongoing investigation.80 

 
The Mustafa court dismissed the case based on this regulation, since the agency has discretion to 
withhold an adjudication and the plaintiff had not disputed that the agency complied with the 
requirements of the regulation. 
 
A similar result in future cases would rely upon showing that the agency had complied with this 
regulation, so in all cases the plaintiff should of course dispute that fact that the agency has so 
complied.  At the motion stage of the proceedings, this will create a disputed issue of material 
fact and will prevent an easy dismissal based on summary judgment,81 or a factual attack on the 
plaintiff’s claim under a motion to dismiss for lack of subject matter jurisdiction.82 
 
As a matter of law, the agency can only exercise a “withholding” where all of the conditions of 
the regulation are met.  More specifically, the agency must show that “the disclosure of 
information to the application or petition in connection with the adjudication of the application or 
petition would prejudice the ongoing investigation.”  The meaning of the phrase “prejudice the 
ongoing investigation” should determine when and how this regulation is used by the agency to 
hold an application in abeyance.  At the time the rule was published, the agency stated explicitly 
that its purpose was “to prevent the use of visa petition regulations to obtain information 
regarding criminal investigations which would not be discoverable in the normal course of an 
ongoing criminal investigation and to protect confidential informants, witnesses, and undercover 
agents connected with civil and criminal investigations.”83  The drafters of the rule meant for this 
provision to be used only where a criminal investigation would be jeopardized by releasing 

                                                 
78 See, e.g., Singh v. Still, No. 06-cv-2458 (N.D. Cal. Jan. 8, 2007), 2007 U.S. Dist. LEXIS 16334. 
79 No. 05-cv-658 (W.D. Tex. Jan. 10, 2006), 2006 U.S. Dist. LEXIS 8047. 
80 8 C.F.R. § 103.2(b)(18) (2006). 
81 FED. R. CIV . P. 56(c). 
82 See FED. R. CIV . P. 12(b)(1); see also Mortensen v. First Fed. Sav. & Loan Ass’n, 549 F.2d 884, 891 (3d Cir. 
1977) for a discussion of the distinction between a facial and factual attack under 12(b)(1). 
83 53 Fed. Reg. 26034 (INS) (final rule) (July 11, 1988). 
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information to the applicant or where confidential informants would be threatened with 
exposure.  Contrary to this original intent, AUSAs are now using this provision in cases where 
the agency is simply failing to issue a decision because of a security clearance delay.  Simply 
using this rule to shield an agency’s failure to act does not comport with the meaning of the rule.  
Although an agency’s interpretation of its own regulation is normally afforded substantial 
deference by the courts,84 contemporaneous indications of the rule’s meaning made by the 
agency at the time of the rule’s promulgation will trump all subsequent interpretations that go 
contrary to the original intent.85 
 
  
 Jurisdiction Stripping Provision Under 8 U.S.C. § 1252(a)(2)(B) 
 
AUSAs have also filed motions to dismiss under 12(b)(1) based on the jurisdiction stripping 
provision of the INA.86  The relevant text reads as follows: 
 

Notwithstanding any other provision of law (statutory or nonstatutory), including section 
2241 of title 28, United States Code, or any other habeas corpus provision, and sections 
1361 and 1651 of such title and except as provided in subparagraph (D), and regardless of 
whether the judgment, decision, or action is made in removal proceedings, no court shall 
have jurisdiction to review-- 
         (i) any judgment regarding the granting of relief under section 1182(h), 1182(i), 
1229b, 1229c, or 1255 of this title, or 
         (ii) any other decision or action of the Attorney General or the Secretary of Homeland 
Security the authority for which is specified under this title to be in the discretion of the 
Attorney General or the Secretary of Homeland Security, other than the granting of relief 
under section 1258(a) of this title.87 

 
The statute only precludes judicial review of a “judgment” or discretionary “decision or action.” 
 
In interpreting the terms “judgment” and “decision or action” in the above provision, the Seventh 
Circuit Court of Appeals held that the agency must actually make a decision in order for this 
provision to come into effect:  “we find section 1252(a)(2)(B)(i), by its use of the terms 
‘judgment’ and ‘decision or action’, only bars review of actual discretionary decisions to grant or 
deny relief under the enumerated sections, including section 1255 [adjustment of status].”88  If an 
“application is simply never heard,” then the agency never makes a “judgment” or any “decision 
or action,” which means that the Court is not precluded from compelling the agency to act.89 
 
Since most mandamus and APA actions involve the agency’s simple failure to act, it cannot be 
said to have made a “judgment” or issued a “decision or action” within the meaning of 
§ 1252(a)(2)(B).  Therefore, it is arguable that the district court is not stripped of jurisdiction to 
compel the agency to make a decision on a long-delayed application. 

                                                 
84 See Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414 (1945). 
85 See Thomas Jefferson University v. Shalala, 512 U.S. 504, 512 (1994). 
86 See Defendants’ Memorandum in Support of Motion to Dismiss, Ahmad v. Chertoff, et. al., No. 07-cv-487 (E.D. 
Pa. Mar. 1, 2007). 
87 8 U.S.C. § 1252(a)(2)(B), as amended by the REAL ID Act of 2005, Pub. L. No. 109-13, § 106(a) (May 11, 2005). 
88 Iddir v. INS, 301 F.3d 492, 497 (7th Cir. 2002).   
89 Id. at 498. 
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 Unreasonable Delay 
 
In addition to jurisdictional challenges, AUSAs also argue that the agency’s delay is not 
unreasonable under the circumstances.  The argument finds support in the importance of security 
issues in the post-9/11 world, since the agency is required to request a name check on all 
adjustment of status and naturalization applicants.  Of course, this assertion is a double-edged 
knife which cuts the agency’s throat just as easily as it slices through the plaintiff’s claims. 
 
Before getting into the surrounding circumstances of the delay in each particular case, counsel 
should be aware of the applicable law in this area.  Under the APA, an agency must conclude a 
matter presented to it “within a reasonable time.”90  In an often-cited case, the Court of Appeals 
for the D.C. Circuit provided the following framework for determining whether an agency delay 
is unreasonable: 
 

(1) the time agencies take to make decisions must be governed by a rule of reason; (2) where 
Congress has provided a timetable or other indication of the speed with which it expects the 
agency to proceed in the enabling statute, that statutory scheme may supply content for this 
rule of reason; (3) delays that might be reasonable in the sphere of economic regulation are 
less tolerable when human health and welfare are at stake; (4) the court should also consider 
the effect of expediting delayed action on agency activities of a higher or competing 
priority; (5) the court should also take into account the nature and extent of the interests 
prejudiced by delay; and (6) the court need not find any impropriety lurking behind agency 
lassitude in order to hold that agency action is unreasonably delayed.91 

 
Applying these factors in most immigration delay cases where an application or petition has been 
pending for two or more years without resolution should yield a favorable result for the plaintiff.  
At least one court has found that delays in immigration adjudication implicate human welfare 
issues, as the applicants are stuck in a bureaucratic limbo unable to resolve serious issues in their 
lives regarding whether they can remain in the United States.92  The interest affected in the 
adjustment of status context, for example, is the plaintiff’s ability to resolve his or her life.  
USCIS is withholding a significant resolution in his or her affairs:  will the applicant be able to 
remain in the United States, or will he or she be required to leave?  This implicates employment 
and social issues that are significant to the applicant’s very existence, including whether he or 
she can continue to reside with family members in the United States or continue to pursue his or 
her professional calling. 
 
Although the adjustment of status statute does not provide a time-frame for adjudication, this fact 
should not be determinative of the issue, as the other factors weigh heavily against the agency.93  
For example, no higher level or competing agency priorities would be compromised if the court 
were to compel agency action.  In cases involving delays based on a pending security clearances, 
counsel should re-enforce the importance of resolving such issues expediently.  A top priority for 
the agency is to resolve security issues, especially in the post-9/11 world.  If the agency sits on 
security clearance issues for years at a time, it is not meeting one of its mandated program 
                                                 
90 5 U.S.C. § 555(b) (2000). 
91 Telecomms. Research & Action Center v. FCC, 750 F.2d 70, 80 (D.C. Cir. 1984) (TRAC); see also In Re 
American Rivers and Idaho Rivers United, 372 F.3d 413, 418 (D.C. Cir. 2004). 
92 See Singh, 2007 U.S. Dist. LEXIS 16334, at *15. 
93 See Kim v. Ashcroft, 340 F. Supp. 2d 384, 393 (S.D. N.Y. 2004). 
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priorities.  For this reason, the court should not feel uncomfortable compelling the agency to find 
out quickly whether there is an outstanding security issue in the delayed case. 
 
Of course, there is no magic time period for an unreasonable delay, but counsel should not 
hesitate to cite other cases where the court has afforded relief when delays were less than the 
delay facing counsel’s particular client.94 
 
Finally, for some judges, the issue of unreasonable delay may be a purely factual question which 
will embroil the litigants within the pitfalls of discovery.95  Some judges may require an APA 
challenge to unfold like any other civil action, replete with discovery schedules, interrogatories 
and requests for production of documents.96  Although it is arguable that such a discovery regime 
is not appropriate in appeals from agency (in)action,97 a judge may want to probe the agency’s 
processes to determine whether the delay is unreasonable under the circumstances.  As a result, 
counsel may be required to review and study all of the discovery rules and techniques to ensure 
compliance with the Federal Rules and the judge’s scheduling order. 
 
Naturalization Cases 
 
Delay in naturalization cases is a bit more complicated than in the adjustment of status context, 
since there are at least two permutations to a naturalization delay.  In one typical situation, 
USCIS may never have scheduled a naturalization interview or examination, or it may have 
scheduled such an interview but subsequently “de-scheduled” it prior to the interview date.  In a 
second typical situation, USCIS has conducted an interview or examination of the applicant, and 
more than 120 days have passed since the interview date.  The legal status of the applicant is 
very different in these two situations. 
 

No Interview Conducted or Interview De-Scheduled 
 
These types of cases will run a course similar to the adjustment of status delay cases, since the 
plaintiff can seek to compel agency action in federal court under mandamus or APA, as 
discussed above.  Of course, an APA action seeking to compel the agency to schedule a 
naturalization interview will become mired within jurisdictional challenges under Norton, so 
counsel must look to the law of naturalization to determine the best arguments under the two 
prongs of the Norton test. 
 
Quite simply, the government’s argument will be that the agency has discretion as to when to 
schedule an interview on a naturalization application.  If accepted by the court, this argument 
would leave an APA cause of action dead and buried under Norton.98  Yet, the naturalization 
                                                 
94 See, e.g., Paunescu, 76 F.Supp. 2d 896, 902-903 (N.D. Ill. 1999) (two year delay); Yu v. Brown, 36 F.Supp. 2d 
922, 935 (D. N.M. 1999) (two and one half year delay). 
95 See FED. R. CIV . P. 26-37. 
96 See Proposed Discovery Plan Under Rule 26(f), Ahmad v. Chertoff, et. al., 07-cv-487-AB (E.D. Pa. Mar. 26, 
2007) (D.I. 8). 
97 See Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 420 (1971) (judicial review of agency action “is to 
be based on the full administrative record that was before the [agency] at the time [it] made [its] decision”); Camp v. 
Pitts, 411 U.S. 138, 142 (1973) (“[T]he focal point for judicial review should be the administrative record already in 
existence, not some new record made initially in the reviewing court”). 
98 See, e.g., Defendants’ Memorandum in Support of Motion to Dismiss, Yang v. Gonzales, et. al., No. 06-cv-5619 
(E.D. Pa. Feb. 26, 2007) (D.I. 7). 
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statute appears to mandate a decision on an application, which would imply a timely scheduling 
of an interview and decision on the matter. 
 
In 2002, Congress delegated naturalization authority to the Secretary of Homeland Security.99  
Pursuant to this delegation, the Secretary is required to conduct examinations of applicants, 
which “shall be limited to inquiry concerning the applicant’s residence, physical presence in the 
United States, good moral character, understanding and attachment to the fundamental principles 
of the Constitution of the United States, ability to read, write and speak English, and other 
qualifications to become a naturalized citizen as required by law.”100  Further, the Secretary 
“shall designate employees of the Service to conduct examinations upon applications.”101  In 
addition, “[t]he employee designated to conduct any such examination shall make a 
determination as to whether the applications should be granted or denied, with reasons 
therefor.”102 
 
The regulations implementing the naturalization statute also contain mandatory language 
indicating that the agency must act on an application.  Regarding the investigation of an 
applicant, the regulations provide that “[s]ubsequent to filing of an application for naturalization, 
the Service shall conduct an investigation of the applicant.”103  The regulations also specify the 
nature of the investigation, and provide for a required interview before a Service officer.104  The 
regulations also provide that a decision on the application must be made:  “The applicant shall be 
notified that the application has been granted or denied.”105 
 
Unlike the broad statutory directive in Norton, which only set the agency’s goal, the 
naturalization statute is very specific, setting forth legal conditions that must be met before an 
application is approved.  Moreover, the naturalization statute and implementing regulations 
require the agency to adjudicate naturalization applications by clear, direct and mandatory 
language.  In other words, the naturalization statute and regulations direct the agency to take a 
discrete action, within specific guidelines, and to take the necessary steps to resolve, adjudicate 
or otherwise process applications for naturalization.  In reference to the agency’s processing of 
naturalization applications, one court stated:  “It cannot simply ignore them.”106 
 
Notwithstanding the mandatory language in the naturalization statute and regulations, it is 
arguable that USCIS is precluded from completing an adjudication prior to receiving a complete 
report from the FBI concerning the applicant.  The statute requires that an applicant must, inter 
alia, be a person of “good moral character” in order to be naturalized.107  Statute law further 
precludes the adjudication of a naturalization application prior to the receipt of a “full criminal 
background check” from the FBI.108  Accordingly, the implementing regulations provide:  “The 
                                                 
99 The Homeland Security Act of 2002 Pub. L. No. 107-296 (Nov. 25, 2002), as amended by Pub. L. No. 108-7, § 
105 (Feb. 20, 2003) (to be codified at 8 U.S.C. § 1103(a)). 
100 8 U.S.C. § 1443(a). 
101 8 U.S.C. § 1446(b). 
102 8 U.S.C. § 1446(d). 
103 8 C.F.R. § 335.1 (2006). 
104 8 C.F.R. § 335.2(a) (2006). 
105 8 C.F.R. § 335.3(a) (2006). 
106 Kaplan v. Chertoff, et. al., No. 06-cv-5304 (E.D. Pa. Mar. 29, 2007) (D.I. 42), slip op. at 61; see also Alkenni v. 
Barrows, 356 F. Supp. 2d 652, 657 (N.D. Tex. 2005). 
107 8 U.S.C. § 1427(a)(3) (2000). 
108 Pub. Law No. 105-119 (Nov. 26, 1997). 
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Service will notify applicants for naturalization to appear before a Service officer for initial 
examination on the naturalization application only after the Service has received a definitive 
response from the Federal Bureau of Investigation that a full criminal background check of the 
applicant has been completed.”109  The agency should not even schedule an interview prior to 
receiving a report from the FBI.  At first blush, the government appears to have a strong 
argument under Norton that a court cannot compel the agency to act where it would be violating 
its own valid regulation. 
 
Yet, the plain language of the regulation only requires an FBI response on a criminal background 
check.  It does not require a response to the ubiquitous “name check” prior to scheduling an 
interview.  The agency clearly bleeds together the criminal check with the name check,110 but the 
two inquiries are different.111  Based on this distinction, it is arguable that the court is not 
precluded from ordering the agency to schedule an interview to resolve the application one way 
or another after a long delay. 
 
In any event, this distinction between criminal background and name checks may be irrelevant, 
since it is arguable that the court can simply compel the FBI to complete whatever security check 
remains outstanding.  Just as USCIS operates under a direct and specific statutory mandate in 
adjudicating naturalization applications, so the FBI is required by statute to act on, and provide 
information in response to, requests from other federal agencies, including USCIS.  The FBI’s 
organic act provides that, under the direction of the Attorney General, the FBI “shall . . . 
exchange such records and information with, and for the official use of, authorized officials of 
the Federal Government.”112  Furthermore, the INA provides that “the Director of the Federal 
Bureau of Investigation shall provide the Department of State and the Service [USCIS] access to 
the criminal history record information contained in the National Crime Information Center’s 
Interstate Identification Index (NCIC-III), Wanted Persons File, and to any other files maintained 
by the National Crime Information Center.”113  Moreover, the INA contemplates the FBI’s 
diligent presentation of updated information to USCIS:  “The Federal Bureau of Investigation 
shall provide periodic updates of the extracts at intervals mutually agreed upon with the agency 
receiving the access.”114  These statutory provisions give a direct and unequivocal mandate to the 
FBI to provide current, relevant information to USCIS without an unreasonable delay that might 
adversely affect the national security.115 
 

                                                 
109 8 C.F.R. § 335.2(b) (2006). 
110 See Michael Aytes, Acting Associate Director, Interoffice Memorandum, Domestic Operations, Background 
Checks and Naturalization Interview Scheduling (Apr. 25, 2006), at 2. 
111 Criminal background checks are conducted through a fingerprint impression of the applicant; the name check is 
conducted, of course, through various permutations of the applicant’s full name to determine whether law 
enforcement has any non-criminal information concerning the applicant.  See Declaration of Dennis Riordan in 
Support of Defendants’ Motion to Remand, Atabani v. Gonzales, et. al., No. 05-cv-457 (D. N.H. Mar. 6, 2006) (D.I. 
4-3). 
112 28 U.S.C. § 534(a)(4) (2000). 
113 8 U.S.C. § 1105(b)(1). 
114 8 U.S.C.  § 1105(b)(3). 
115 Given these relatively precise provisions dealing directly with the FBI, it is odd that the Kaplan court recently 
found that the FBI had a duty to supply USCIS with requested background checks through the circuitous route of 
citing several other statutory provisions which only implied Congress’ intent to impose a mandatory duty on the 
FBI.  See Kaplan, No. 06-cv-5304 (E.D. Pa.), slip op. at 65. 
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Since the FBI operates under a direct statutory mandate to provide information upon request 
from federal agencies, nothing in Norton prevents this Court from directing the FBI to produce 
any and all relevant information concerning the Plaintiff to USCIS.  Such an action on the part of 
the court would not risk the court’s involvement in the daily administration of the agency’s 
program, as discussed in the Norton decision.  All the Plaintiff is asking in an immigration delay 
case is for the production of records and/or documentation that the FBI has been directed to 
produce by Congress at the specific request of USCIS. 

 
Naturalization Interview Conducted 

 
The jurisdictional and venue issues are more direct in cases where the agency has conducted an 
interview on a naturalization application, but neglected to resolve the application within 120 days 
after the interview.  In these situations, the statute provides for jurisdiction over the application 
in district court:  “If there is a failure to make a determination [on the naturalization application] 
before the end of the 120-day period after the date on which the examination is conducted . . . the 
applicant may apply to the United States district court for the district in which the applicant 
resides for a hearing on the matter.”116  The court may make a determination on the application 
or remand the matter to USCIS with instructions.117 
 
The issue of the scope of the court’s jurisdiction under §1447(b) has not been addressed at the 
circuit court level, with the exception of the Ninth Circuit.118  In Hovsepian, the Court considered 
whether it had concurrent or exclusive jurisdiction over a naturalization application once a 
complaint is filed under § 1447(b).  Reading the text of the statute -- “the court may either 
determine the matter or remand the matter, with appropriate instructions, to the Service to 
determine the matter” -- the Court concluded that Congress had intended for the district court to 
be invested with exclusive jurisdiction once a complaint requesting a hearing under §1447(b) is 
filed.  The Hovsepian court also found that the natural reading of “remand” leads to the 
conclusion that the district court has exclusive jurisdiction at that point: 
 

By providing that the court may ‘remand the matter, with appropriate instructions, to the 
Service to determine the matter,’ 1447(b) allows the district court to order [USCIS] to adopt 
the court’s fact-finding and conclusions, a hierarchical result that is more consistent with 
exclusive jurisdiction than with concurrent jurisdiction.119 

 
In addition, the Hosvepian Court looked to the statutory context of §1447(b) in coming to its 
conclusion.  The Court held that § 1447(b) is “best viewed as a mechanism by which 
naturalization applicants who are impatient with [USCIS] delay may skip the agency’s analysis 
of their application and proceed directly to the step in which the district court conducts a de novo 
review of the application.”120 
 
The Hosvepian Court also identified four Congressional public policy objectives consistent with 
an exclusive jurisdiction reading of the statute: 1) reducing the waiting time for naturalization 
applicants; 2) reducing the burden on courts and USCIS; 3) promoting consistency and fairness 
                                                 
116 8 U.S.C. § 1447(b). 
117 Id. 
118United States v. Hovsepian, 359 F.3d 1144 (9th Cir. 2004) (en banc). 
119 Id. at 1161. 
120 Id. at 1162. 
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of naturalization applications; and 4) giving naturalization applicants the power to choose the 
forum in which to adjudicate their applications.121  The Court held that § 1447(b) provides the 
district court with exclusive jurisdiction over those naturalization applications on which USCIS 
fails to act within 120 days if the applicant properly invokes the court’s authority.122 
 
Although the Ninth Circuit is the only Circuit Court to have interpreted the jurisdictional 
meaning of § 1447(b), there are a number of district courts that have followed the exclusive 
jurisdiction holding of Hovsepian.123  Notwithstanding the fact that the majority of district courts 
have followed Hovsepian, there is some debate among the district courts regarding the meaning 
of the term “examination” under § 1447.  In a decision widely cited by AUSAs, the district court 
in Danilov v. Aguirre found that the “interview is merely part of the overall examination process, 
as is a review of plaintiff’s FBI background investigation, and the 120 day period does not begin 
to run until these and all other aspects of the examination process are completed.”124  In other 
words, the examination is not an isolated event, but part of an on-going process required under 
statute law.  This conclusion would allow the district court to avoid the very issue of exclusive or 
concurrent jurisdiction that was apparently resolved in Hovsepian, as the court can only reach the 
jurisdictional question once the “examination” has been completed.125  Where an FBI security 
clearance is pending for some time, it is not clear when the “examination” would be completed 
under the Danilov reading of § 1447(b).  A handful of courts following Danilov have indicated 
that the examination is completed only when the FBI completes its background check.126 
 
A majority of courts have rejected the Danilov reading, based on statutory construction and the 
agency’s own regulations.127  As summarized in a recent decision, the courts opposing the 
Danilov reading have found: 
 

First, the statute’s language “that the 120-day period begins to run ‘after the date on which 
the examination is conducted,’ implies that there is a specific date upon which the 
‘examination’ occurs.” [. . .]  Second, the preceding section of the INA, 8 U.S.C. § 1446, 
indicates that the investigative process is separate from the examination.  Third, CIS’ 
regulations contemplate a distinction between the examination and the investigation and 
reflect the agency’s interpretation that the 120-day period in Section 1447(b) begins to run 
from the date of the initial examination .  For example, 8 C.F.R. § 335.3(a) states in part: “A 
decision to grant or deny the application shall be made at the time of the initial examination 
or within 120-days after the date of the initial examination of the applicant for naturalization 
under § 335.2.” And, contrary to the Danilov court’s reading, 8 C.F.R. § 335.2(b) requires 
CIS to conduct the initial examination only after the FBI completes its criminal background 
check of the applicant. By referring separately to the FBI background check and the “initial 

                                                 
121 Id. at 1163-64. 
122 Id. at 1164. 
123 See, e.g.,  Zaranska v. United States Dept. of Homeland Sec., 400 F.Supp. 2d 500 (E.D. N.Y. 2005); Castracani 
v. Chertoff, 377 F.Supp. 2d 71 (D.D.C. 2005); Meyersiek v. U.S. Citizenship and Immigration Service, 2006 U.S. 
Dist. LEXIS 37255 (D. R.I.); Shalan v. Chertoff, 2006 U.S. Dist. LEXIS 253 (D. Mass.); Meraz v. Comfort, 2006 
U.S. Dist. LEXIS 19591 (N.D. Ill.). 
124 370 F. Supp. 2d 441, 444 (E.D. Va. 2005). 
125 See Ji v. Gonzalez, et. al., No. 06-cv-1174 (E.D. MI, Nov. 28, 2006), 2006 U.S. Dist. LEXIS 85925, at *7. 
126 See, e.g., Martinez v. Gonzales, 463 F. Supp. 2d 569 (E.D. Va. 2006). 
127 Accord Manzoor v. Chertoff, et. al., No. 06-cv-455 (E.D. Va. Feb. 5, 2007), 2007 U.S. Dist. LEXIS 8068; 
Kheridden v. Chertoff, et. al., No. 06-cv-4792 (D. N.J. Feb. 27, 2007), 2007 U.S. Dist. LEXIS 13571; El-Daour v. 
Chertoff, et. al., 417 F. Supp. 2d 679 (W.D. Pa. 2005). 
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examination,” and mandating that the former must be completed before the latter will be 
conducted, this provision plainly contemplates that the background check is independent 
from, as [opposed] to a part of, the “examination.”128 

 
Under this majority interpretation of “examination,” the 120 day period specified at § 1447(b) is 
not tolled while the FBI completes its background investigation of the applicant. 
Although the majority reading of “examination” is favorable to the naturalization applicant, the 
courts have taken an end-run around the jurisdictional victory by universally remanding the 
matter to USCIS.  The reason courts remain timorous about conducting a hearing on 
naturalization applications rests with the uncertainty about the issues implicated in the pending 
FBI clearance.129  In remanding the matter, some courts provide a specific time period in which 
the application must be adjudicated,130 while other courts simply instruct USCIS to adjudicate 
the application as soon as the FBI clearance is completed.131  Of course, the latter type of remand 
renders the plaintiff’s jurisdictional victory Pyrrhic, since it allows the agency to do what it 
would have done without the issuance of a court order:  simply allow the FBI clearance to 
languish in the void. 
 
Although the courts’ security concerns are understandable, the legal basis for their universal 
tendency to remand is highly questionable.  For example, in Manzoor, the court disposed of the 
jurisdictional issue in the plaintiff’s favor, but made overtures to the doctrine of primary 
jurisdiction in order to justify a remand to USCIS.132  The Manzoor court reasoned that since the 
statute vests primary jurisdiction with USCIS to resolve naturalization issues, the court should 
place original decision making authority with the agency.  This justification misunderstands and 
misapplies the doctrine of primary jurisdiction. 
 
In U.S. v. Western Pacific Rail Road,133 the Supreme Court provided the following summary of 
the primary jurisdiction doctrine: 
 

“Primary jurisdiction” . . . applies where a claim is originally cognizable in the court, and 
comes into play whenever enforcement of the claim requires the resolution of issues which, 
under a regulatory scheme, have been placed within the special competence of an 
administrative body; in such a case the judicial process is suspended pending referral of such 
issues to the administrative body for its views. 

 
In other words, the doctrine concerns whether a court or the agency is empowered to make an 
initial decision on the issues presented.  For example, in INS v. Ventura,134 the Court held that 
the court of appeals went beyond its jurisdictional reach by addressing an issue presented by an 
asylum applicant for the first time on appeal before the appellate court.  Since the statute vested 

                                                 
128 Al Saleh v. District Director, et. al., No. 06-13372 (E.D. Mich. Mar. 28, 2007), slip op. at 5-6 (internal citations 
omitted). 
129 See, e.g., El-Daour, 417 F. Supp. 2d at 684 (“A court is not equipped to conduct such an investigation”). 
130 Id. at 8 (providing for adjudication within 120 days of court Order). 
131 See, e.g., Kheridden, 2007 U.S. Dist. LEXIS 13571, at *16-17. 
132 Manzoor, 2007 U.S. Dist. LEXIS 8062, at *21; see also Ji v. Gonzalez, et. al., No. 06-cv-1174 (E.D. MI, Nov. 
28, 2006), 2006 U.S. Dist. LEXIS 85925; Ahmed v. Chertoff, et. al., No. 06-mc-0417 (S.D. Tex., Dec. 15, 2006), 
2006 U.S. Dist. LEXIS 90995. 
133 352 U.S. 59, 63-64 (1956). 
134 537 U.S. 12 (2002). 



Federal Court Litigation to Remedy Agency Delays  
 

 

Klasko, Rulon, Stock & Seltzer, LLP     Page 21 of 23 
 
 

primary jurisdiction over asylum issues with the Immigration Judge, the appeals court should 
have remanded the matter for determination before the Immigration Judge.  The Court stated that 
“[g]enerally speaking, a court of appeals should remand a case to an agency for decision of a 
matter that statutes place primarily in agency hands.”135  This conclusion is understandable, since 
asylum decisions are delegated to the Immigration Court.  The situation is very different in the 
context of § 1447(b), which specifically grants jurisdiction to the district court. 
 
Although the naturalization statute does require the applicant to file an initial application with 
USCIS, § 1447(b) specifically vests jurisdiction in the district court where the agency fails to act 
within a specific period of time.  Applying the doctrine of primary jurisdiction to justify a 
remand under § 1447(b) simply overlooks the fact that the agency had a chance to resolve the 
issue initially, but failed to do so.  Unlike a case involving primary jurisdiction, a claim under 
§ 1447(b) is not originally cognizable in the district court; rather, the issue is originally presented 
to the agency, but having failed to exercise its jurisdiction by neglecting to make a determination 
within 120 days after an examination, the agency is stripped of its jurisdiction.  As the Hovsepian 
court held, under these conditions, § 1447(b) vests exclusive jurisdiction in the district court. 
 
Although the court lacks special competence to resolve the FBI security clearance issues,136 the 
court has the power under § 1447(b) to compel the FBI to issue its report to USCIS137 or to the 
court so that it can conduct a hearing on the naturalization issues.138  Simply throwing the matter 
back to the agency ignores the specific statutory language granting jurisdiction to the district 
court to resolve the issue. 
 
Given the weakness of the primary jurisdiction doctrine in the context of § 1447(b), the origin of 
the courts’ timid nature in this area may be more precisely located in the policy considerations 
underlying their tendency to remand.  Specifically, courts are not impressed by a particular 
applicant’s ability to “jump to the front of the line” ahead of the thousands of other applicants 
who are also waiting for FBI clearances without the ability to take their claim into district 
court.139  Following this view, opponents of mandamus point out that it is patently inequitable to 
allow an applicant to purchase a place at the head of the line for $350 plus attorney’s fees.  This 
argument may overlook the relationship between the courts and administrative agencies.  The 
courts are to ensure that agency programs are being administered in accordance with law, and if 
the agency consistently fails to perform its function, then it is not complying with a statutory 
mandate.  Of course, both arguments only re-enforce in their own way the point that the USCIS 
needs to undergo a serious overhauling in order to ensure that its programs are being 
administered properly.140 
 
 
                                                 
135 Ventura, 537 U.S. at 16. 
136 See, e.g., Khelifa v. Chertoff, 433 F. Supp. 2d 836, 843-44 (E.D. Mich. 2006). 
137 See Qazi v. Gonzales, 2007 U.S. Dist. LEXIS 8808 (S.D. Tex. Feb. 6, 2007) (granting remand to USCIS, but 
ordering FBI to act within a specific period of time). 
138 See Nagem v. U.S., 2007 U.S. Dist LEXIS 20898 (N.D. Tex. Mar. 23, 2007); see also Aslam v. Gonzales, 2006 
U.S. Dist. LEXIS 91747 (W.D. Wash. Dec. 19, 2006) (holding case in abeyance for 60 days and ordering FBI to 
complete name check). 
139 See, e.g., Manzoor, 2007 U.S. Dist. LEXIS 8068, at *24. 
140 Either Congress will begin to fund the agency adequately, or the agency will begin to charge rates that will 
ensure the efficient administration of its programs.  See 72 Fed. Reg. 4888 (USCIS) (notice) (proposing a three-fold 
increase in many filing fees). 
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EB-5 Cases and Naturalization 
 
The jurisdictional meaning of § 1447(b) is especially significant for permanent residents who 
obtained their status pursuant to the employment creation statute.141  Permanent residents 
obtaining adjustment of status under employment creation are granted permanent resident status 
on a “conditional basis,”142 the conditions for which may be removed only after the alien files a 
petition to remove such conditions.  In 2002, Congress amended the INA to provide for new 
standards in determining whether employment creation immigrants should have the conditions 
removed from their permanent resident status.143  The amendments also mandated that the 
agency promulgate new regulations to implement the amendments, and that the agency was 
precluded from denying petitions to remove conditions before the promulgation of new 
regulations.144  To date, neither legacy INS nor USCIS have promulgated the required 
regulations.  As a result, USCIS has simply chosen not to adjudicate many petitions to remove 
conditions filed by employment creation immigrants. 
 
Many EB-5 investors who obtained conditional permanent resident status have chosen to file for 
naturalization even though the agency has failed to adjudicate their petitions to remove the 
conditions from their permanent resident status.  In many cases, the agency has conducted 
naturalization interviews in connection with their applications for naturalization, but the agency 
has failed to make a final determination within 120 days of the interview.  The agency claims 
that it cannot make a determination on naturalization applications without first removing the 
conditions of the applicants’ permanent resident status.  But, the agency cannot remove the 
conditions until it has promulgated regulations.  So, delay breeds delay. 
 
Based on the statutory language, it is arguable that a court has jurisdiction under § 1447(b) to 
make a determination on the naturalization application even where the applicant is a conditional 
permanent resident.  The INA provides for a specific residency requirement in order to qualify 
for naturalization: 
 

[n]o person . . . shall be naturalized unless such applicant, (1) immediately preceding the 
date of filing his application for naturalization has resided continuously, after being lawfully 
admitted for permanent residence, within the United States for at least five years.145 

 
The INA provision governing conditional permanent residents admitted as “alien entrepreneurs” 
provides: 
 

For purposes of subchapter III of the chapter [naturalization provisions], in the case of an 
alien who is in the United States as a lawful permanent resident on a conditional basis under 
this section, the alien shall be considered to have been admitted as an alien lawfully 
admitted for permanent residence and to be in the United States as an alien lawfully 
admitted to the United States for permanent residence.146 

                                                 
141 8 U.S.C. § 1153(b)(5). 
142 8 U.S.C. § 1186b(a)(1). 
143 Pub. Law No. 107-273 (Nov. 2, 2002), §§ 11031, 11032; see also William R. Yates, Amendments Affecting 
Adjudication of Petitions for Alien Entrepreneur (EB-5), HQ40/6.1.3 (Jun. 10, 2003). 
144 Id. at § 11033. 
145 8 U.S.C. §1427(a). 
146 8 U.S.C. §1186b(e). 
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The statute clearly considers conditional permanent residents as being “lawfully admitted to the 
United States for permanent residence.”  Moreover, the plain language of this provision requires 
USCIS to count periods of time in conditional permanent resident status as satisfying the 
statutorily mandated five year residency time period for purposes of determining eligibility for 
naturalization.  The agency’s own reading of the EB-5 statutory provision under §1186b supports 
this conclusion.  The agency, through notice and comment rulemaking, has interpreted the 
meaning of conditional permanent resident status under the INA as follows: 
 

Unless otherwise specified, the rights, privileges, responsibilities and duties which apply to 
all other lawful permanent residents apply equally to conditional permanent residents, 
including but not limited to the right to apply for naturalization (if otherwise eligible).147 

 
This regulation shows that the agency’s own interpretation of conditional permanent resident 
status permits such aliens to seek naturalization. 
 
Bringing to light the surrounding statutory and regulatory language in EB-5 cases is significant, 
because often the government will simply deny an EB-5 immigrant’s naturalization application 
once the applicant has filed a complaint in district court under § 1447(b).  In these situations, the 
agency claims that the applicant is not a “permanent resident,” and does not qualify for 
naturalization.  Denying the application will allow the AUSA to argue that the case is no longer 
appropriate for judicial determination, as the issue is moot.  Following Hovsepian, courts have 
rejected this argument, rendering the agency’s denial null and void.148  Since the court has 
exclusive jurisdiction under § 1447(b) and Hovsepian once the complaint is filed, the agency’s 
denial is without legal effect.  This conclusion provides some hope for EB-5 permanent residents 
who have been waiting for the removal of their conditional status for many years. 
 
Although several courts have drawn upon Hovsepian to quash the agency’s denial of 
naturalization applications filed by EB-5 permanent residents, this issue is highly contested.  The 
agency is loath to have a juridical precedent stating that an applicant can be naturalized without 
having his or her conditions removed.  As a result, USCIS has been fighting these cases 
vigorously.  Plaintiffs in these cases should prepare to run the gauntlet, engaging in discovery 
and a possible bench trial on the legal and factual issues.149 
 
Conclusion 
 
Although agency delay has become a persistent problem in immigration adjudication, petitioners 
and applicants are not without remedy.  Mandamus and APA offer possible solutions.  Of course, 
as agency delays become more egregious, many petitioners and applicants will seek out these 
judicial remedies.  This will most likely cause the agency to contest these challenges with even 
greater vigor.  This vicious circle will require counsel to evaluate the continued usefulness and 
cost-effectiveness of these judicial remedies. 
 
                                                 
147 53 Fed. Reg. 30011, 30018 (final rule) (Aug. 10, 1988) (codified at 8 CFR §216.1); see also 59 Fed. Reg. 26587, 
26590 (final rule)(May 23, 1994). 
148 See Kalla v. Chertoff, et. al., No. 06-cv-1732 (N.D. Ga. Feb. 6, 2007) (D.I. 14); cf. Abghari v. Gonzales, et. al., 
No. 05-cv-1210 (N. D. Cal. Feb. 15, 2006); Yu-Ying v. Gonzalez, et. al., No. 05-cv-1909 (C.D. Cal. Mar. 24, 2006). 
149 One such case is unfolding like any other hotly contested civil action.  See Answer of Defendant, Kalla v. 
Chertoff, et. al., No. 06-cv-1732 (N.D. Ga. Mar. 23, 2007). 


